


Tema mrccepranyy yTBep>KZieHa B EpeBaHCKOM roCyJapCTBEHHOM YHHBEPCHTETE ‘
|
{
Hay4nbri pyKoBOAHTEb: KaH[.IOpW/I.HAYK, ¢ ‘
nouent Burer Biaamumuposwy Kouapsx
OdrirpansHble ONIIOHEHTHL: JIOKTOp IOpHZ,. HayK,
npodeccop ITaBen Huxonaeswd. Bupiokos

KaHg,. fopug.Hayk Ilapym CepakoBmd JlaBTaH
Bexymas opranmsanusa:  EBpomeiickuii YauBepcurer PA

3amura cocrouTcs 14-ro wions 2023r. B 17 9 mna 3aceganun
Crnenpranusuposantoro cosera 063 mo IOpucnpyzennyun BAK PA mpu Poccumiicko-
Apmanckom yausepcutere (0051, r. Epesan, yir. OBcema Omuna 123).

C puccepranueli MOXKHO O3HaKOMMThCH B UYHTaJbHOM 3ajie Gubinorexm
Poccniicko- ApMAHCKOTO yHUBEPCHTETa.
Apropeddepart pasocian 2-ro uions 2023r.

— l . <
Yuenslit cexperaps Crielinajn3upoBaHHOTO COBETa /]
KaHJ. I0pUJ. HayK ,Z[x(on Axonoeny AvipaneTsH 7 lpmrmranstte

Shwnwljmb thlmllmp hpwy. ghwn. pkluwsnt,
nngktn 9hqkt Gunhuihph Lnswpjub

hpu. ghw. gnlunnp,
upndtunp ’TllUI[h[LIllian]Ix Plxp]nﬂlml
hpuy. ghw. phijtwsnt Gupny Uhwhh Yun)pjut

Nuonntulju ]}inp}b\.[m]\muhhp‘

Unwpwnuwp Juquulpympnih’  Zuyunnuih Blpnupuluh Zedduswpet
Uwnbkuwfununipjut u]luzmultuhannLhB lllu]ulhul]_nl E 2023]3. hm”'lul] 14-
pb, & 17%ht 2wy-Onuwlul hwdwjuwpubtinad - gnpsng AOY-h
bpunjughnmpput 063 dwubiighinwljui lunphpnh Gphuwnnud (0051, p. Gplu,
“nubity BUpUp g, 123): '
Unblwpnunipjutip  Yupkh  E Swinpwiw  Awj-Oniuwlub
hwilwjuwpwih gpunupwih pipkpguupwhnid:
Uknuwughpt wnwpwd £ 2023 p. hnithuh 2-hi:

Uwutughunwljmb unphpnp q]unulllmh pmpmnmu}p / L

hpuwd. ghin. pEljuwsat

Oalt Zulaph Zwsigbnyub

S ((,Vx,‘\/l.—vvv‘ ('

N

© National Library of Armenia

1. OBIIASA XAPAKTEPHMCTHKA PABOTEHL

AXTyaTBHOCTB T€MBI HcCIefloBaHuA. Ha mpoTskeHnn Bceft HCTOPHU BOMPOCEI,
Kacamoluecss TeppUTOPHAJBHBIX H3MEHEHMI, OTHOCHJIMCH K YHCIY CaMbIX
CJIOKHBIX M TIPOTHBOPEYMBEIX MPOGIeM MeXIyHapOJHOro MpaBa. DTO CBA3aHO C
TeM, YTO TEPPUTOPHS SBJISETCA HE. TOJIBKO OJHMUM M3 KJIIOYEBBIX NMPHU3HAKOB
rOCyZapCcTBa, HO ¥ BAYKHBIM 32JIOTOM €T0 CyBEepPEeHHTEeTa M MOTYIEeCTBa.

Jo 1945 roma, npunsarus Ycrasa OOH, BoiiHa CuMTasack CyBepeHHbIM I‘[paBOM
rocyaapcTB ¥ (aktuyecky 3G GeKTHBHBIM CIOCOGOM pelIeHUs MeXyHapOAHbBIX
CIIOPOB M IIpHOGpPeTeH s TUTYJIA HaJl TEpPUTOPHEI.

CoBpeMeHHOe MeXAYHApOJHOe IIPaBO 3allpelaeT IIpUMeHeHHe CHJIBI HJIM
yTpO3BI CHJION B MEXJYHAapOZHBIX OTHOLUIEHMSX M, €CTeCTBEHHO, He IPH3HaeT
3aXBaT TEPPUTOPHIi NMPaBOMEPHBIM OCHOBAHHEM TEPPHTOPHATIBHBIX M3MEHEHHH.
B TIPpOTHBHOM CJy4dae, MeXAyHapogHoe IpaBO NMPpOTHBOpPEYHUIIO GBI H3BECTIIOMY
IIpaBOBOMY NIPUHIUITY ex injuria jus non oritur ( u3 GecripaBusA He POXKAAETCA IPaBo).
3nech BO3HIKAET BOIIPOC: €CJIH MeXIYHapoJHOe ITPaBO 3allpelljaeT IIpHMeHeHIe
CHJIBI MJIM YTpO3bl CHJIOH, TO Kakue JKe IIpaBOMEpHbIeé OCHOBaHMS
TEepPPHTOPHAJIBHBIX M3MeHeHMII oHo mpejiaraer? Tem Gosee, MexayHapojioe
npaBo OTBepras BOIHBI, He 3alpellaeT CO3JaHue HOBBIX IOCYAAapCTB M y4dacTHe
rOCyZapCcTB B TEPPUTOPMAJIBHBIX CIOpaX B COOTBETCTBUM C HOPMaMH
MexXIyHapozaHoro npasa. C Ipyroif CTOpPOHSI, TOCyZapCTBa KOHEYHO JKe IIPOTHB
YCTYNKH WM pasgena cobcrBeHHOi Teppuropuu. Ilosromy, mexaynapoaHas
ITPaKTHKa, Kacaloasncs TEePPUTOPHUATIBHBIX npobem,
IIPOTHBOPpEYNBA: TOCYyJapCTBa JOBOJIBHO OTPHNLIATEIBHO OTHOCATCA K IIepCrieKTHuBe
norepi  coGerpernoii  Tepputopnit,  UT0  JKe  KACAeTCA  COBPEMCHHOIO

Pe rynupyxonu,cru

AOCTATOYHO

MEKAYHAPOAHO-TIPABOBOTO 3akoHO#aATEABETBA;
TeppUTOPHATBHBIE ﬂpﬂﬁﬂCMhI, 0HO HE A0CTaTO4HO !)(])(l){‘l(‘l'lﬂlll() W HYIIQeTcst B
JajyibHeHIIeM yCOBePITeHCTBOBAHII.

IMprunuman O BHUMaHHE BLILECKA3AHHOE, & TAKIKE CYUECTBeHHbIe nepemMeHnr,
IPOM30LIeAIIIe B MeXAyHapogHoM npase B 20 Beke, 1 COBpeMeHHbIe Pa3BUTHS B
TIPHI(TI’['KC TOCYJApCTB, KOTOPbBI€ OKAa3aJIM BJIMAHHE Ha OBOJJIIONMIO HMHCTHTYTA
TePPUTOPUAIBHOTO THUTYJIA, aKTyaJbHOCTh JAaHHOIO HCCIeZOBaHHA Oosiee ueM
OYEeBHHA.

HPQ,ILMQT NCCIIeMOBATIS ., B pamiax JAHHONW TeMbl OOLCKTOM MCCJICKOBAH IS
SAIBJISIIOTCS TPABOMEPHBIE OCHOBAHI TEPPUTOPUATHHBIY H3MeHeHHii, a fipeiMeTom

HeenenopaMa HHOTUTYT TEPPHTOPHAIBHOTO TIITYJ1a 34 rll:)()\"),ller\lhl

OCYIHECTBACHILE TEPPHIOPHARLHMIX vsmenennti,
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Hemx u 3apmaum mccaenoBaHmsa. Llensio JaHHOro MCCiAe[OBaHMA ABJIAETCS
BCCCTODOHHee  M3yYeHHe  MHCTHUTYTOB  TEPPDUTOPHAJBPHOTO THTYyJIa H
TCPPHUTOPHANBHEIX HM3MEHEHMEi, BBIABJIIEHHE B3BONIOLMOHHBIX OCOGEHHOCTEH H
BBIICHEHVE IPAKTHYeCKOTO 3HAYeHHs TOCTEHHX B COBPEMEHHOH MpaKTHKe
rocyaapcrs. Kimouesoit 3amauoit muccepranyy sBfeTCA H3ydeHHe IPOGieMBI
OCYIICCTBJICHMS TEPPUTOPHANBHBIX M3MEHEHMiI B COBPEMEHHOM MHpe B CBeTe
COBPeMEHHOTO MeXXAyHapOAHOTO IPaBa M NMPaKTHKK roCyAapCTB.

JocTikeHHe yKasaHHBIX Iiejleil BO3MOXXHO IIOCPEJCTBOM pa3pelleHHs
CIIeAYIOLMX 33aY: a

®  omnpejesie/leHHe MOHATHA HMHCTHTYTa TEPPUTOPHAIPHOTO THTYJA B CBETe
NPaKTHKH FOCYapCTB;

e  knaccudUKalMA DPa3HBIX MEXaHM3MOB TNpPUOGPETEHHsA THUTYJa Haj
TeppUTOpHeEll U U3ydeHHe KaXAO0ro B OTAeIbHOCTH;

®  aHAIM3 MEeXZYHAPOZHOH CyAeGHOM IMPaKTHKM, KaCAIOIUACH IPUMEeHeHUA
MHCTUTYTOB OKYTIAIL[HH, npecx;nnunu, MOJI4a/IMBOrO IIPU3HAHMUS;

®  BhIAB/IEHHeE XapaKTePHBIX U3MEHEHH, MPOU3OLIEAUINX B MEXAYHAPOSHOM

npasonopszaxe B 20-om croseTuu B cdepe mpaB roCyAapCTB B BONMpOCax

npuoGpeTeHys TepPUTOPHAIBHOTO TUTYJIa, 3allpeTa IPUMEHEHH CHIIBI U

npaBa HapOZOB Ha CaMOOIIpeie/IeHHe;

HeJeHUCTBUTENIBHOCTH U

duxcupylomux

ocobeHHOCTeH
TeppUTOpHabHbIE

®  BbIACHEHHE

MeXAyHapOAHBIX

M3MeHEeHHUA.

TeopeTwaeckas OCHOBAa HCCIefOBaHMA. TeopeTHHeCKoil OCHOBO
HCCJIeJOBaHMA ABUINCD TPY I M3BECTHBIX aBTOPOB B 06J1aCTH MeX /[y HapOZHOTO
npasa, MOHOrpaguM M  HaydyHble CTarbd, INOCBANIEHHBIE TEOpPHM
MEX/[YHapofHOrO  IpaBa, 3HAYEHMIO U COAEPXAHMIO  MHCTHTYTa
TeppUTOPHAJIFHOTO  THTyJa, CIoco6aM NpPHOGPETeHHA TUTyJa  Hag
TeppuTOpHeil, NpaBy HapoJOB Ha CaMOOINpeJe/eHHe, TePPHUTOPHANBHOIM
HCIIPUKOCHOBEHHOCTH, AaHAJH3y NPUHUUNA ull possidetis juris w apyrum
MIPHMHLKIIAM MeXAYHapOLHOTO IpaBa.

IlpM HanucaHMM AUCCEPTALMU aBTOP OMHPAJCH Ha TPYAH U3BECTHBIX
IOPHCTOB- MexAyHapomHukoB, Takux Kak: T Tymam, VI Jlyiamyk, KBexmues,
CKpsvios, MKoress, K Tymawer, MIlloy, ®Bou/lep Xaiinr, Abpayrwm, JL Ormenreiiv,
JoxKpoydopn, T. Yorppk, A Madv66os, Clllapva, P. hiernmre, CJlanosy, M. Ioveparc, A.
Kacoese, 3. Maxanrm, X. Xanym, P Xurmmc, A. e 3asc, TLAvasmy apyve.

3Ha4eHus,
ZOrOBOPOB,

TTpenoeas ocHOER MOUIRAOEAHAR.  3HAUUTEIBHYIO PO B IIPOLECCE HMCC/IeNOBaHMS
ceirpanu  pemienuss [ToCTOAHHONM mamaTsl MeXAyHapOAHOTO TPaBOCYZHS,
Mexaynapoguoro Cyna OOH, IlocroanHoii mamaTel TpeTeickoro cyza,
Me)XAyHapoZAHsle apOMTPa)KHBle pellieHMs, HOKJIAABI M eXETOAHHle M3JaHMA
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Komuccnu MexgyHapogHOro npaBa OOH.

Baxxuy1o posb B polecce HCCIeZ0BaHMA CHITPAIo usytterme ABYCTOPOHHHX
¥ MHOTOCTODOHHHX MEXIyHapOAHBIX JOTOBODOB,  IPAaKTHKH H BHYTPCHHHX
ZIOKyMeHTOB PecmyGnuku ApMeHHMsA M HHOCTPAaHHBIX TOCYZIapCTB, a TaKxe
Pe30JIIONHIL U JPYTHX JOKYMEHTOB MEXAYHapOAHBIX OpPraHH3aIHii.

Merogonorugeckas OCHOBA MCC/IeZOBaHMA. [Ipy pelreHMH ITOCTaBJICHHBIX
3aZay B JMCCEPTALMOHHOM HMCC/IEHOBaHHM GBIIH HMCIONB30BAHBI COBPEMEHHBIC
NpHeMbl M METOABI MO3HAHMA, BBIABJIEHHBIC M pa3spaboTaHHBIE lopummecxou
HayKo# 1 anpo6GHpoBaHHbIe Ha npax’mxe.ham& TaKoKe GBIIH UCIIONB30BAHbI KaK
obueHayyHsle (AHaNeKTHYeCKHH, CHCTEMHBI, Aey KTUBHBIN, MHAYKTUBHBI), TaK
M 4YacTHbIe (JIOTHKO-TPaBOBOM, HCTOPHKO-NPAaBOBOM, CHUCTEMHO- CTPYKTYPHBIH,
CPaBHUTEIFHO-TIPaBOBO, GYHKIMOHAIBHBIN) METOABI MCC/IeOBaHHUA.

ABTOp HCIIOJIB3YeT MCTOPHKO-IIPaBOBOM METOZ MCCIEeZOBaHHs, OlleHHBas
BIMsSHME U NPAaBOBBIE MOCIEACTBHA HOPM MEXAYHapOZHOro mnpapa Havaiaa 20
BeKa M MeX/JyHapOAHBIX AOTOBOPOB, 3aKJIIOYEHHBIX B YCIOBHAX JAHHOTO
npaBonopsAAka . Mcnone3ys —CpaBHMTe/NIbHO-IIPaBOBOI  MeTOJ,  aBTOP
COTIOCTaB/IAET MPAKTHKY FOCYAAPCTB Pa3HBIX MCTOPHYECKHX IIEPHOJIOB M Pa3HbIX
reorpadpMyeCKHX PETrHOHOB, BBIABNAA OGIIMe INpaBHJIa, KOTOpPble NPOSCHSIOT
Ka)XXyLecs MpOTHBOpeYHs B CyZe6GHBIX pellleHHAX U MO3ULUAX rOCYyAapCTB.

CHCTEMHO - CTPYKTYPHBIM METOAOM OCYLIEeCTBJASETCH CPaBHHTEJbHBIMH
aHaJIu3 Pa3HbIX MPHHIUIIOB MEX/IyHaPOJHOTO IIPaBa, BEIACHAETCA B3aHMOCBA3b
¥ B3aUMOJeCTBHE MEXAY HHUMH.

Jl:o6oe ropuanyecKkoe MCCHENOBAaHME HEOTHEeJIMMO OT H3y4eHMs
HOPMAaTHBHBIX aKTOB ¥ TOJIKOBAaHUA MX IIOJIOXKEHHH (TeXHHKO-IOpPHAMYECKHI
aHajau3). ABTOp HMCXOZWI M3 TOrO, 4YTO IIPaBO fABJIAETCA JHHAMHYHOIL,
MeHsIoWeics KaTeropyeii, HAMPAMYIO 3aBUCALIEH OT COCTOSTHHA OOIIECTBEHHBIX
OTHOLIEHW#, YTO 0co60 BAKHO TPH  HCCIEJOBAHMM  HHCTHUTYTa
TEeppPUTOPHAIBHOIO TUTYJIA.

Hayunas HOBM3Ha McciefoBammsa. HayuHas HOBHM3Ha IHMCCePTalMOHHOI
paGoTsl  3aKJIOYAaeTCS B KOMIUIEKCHOM  HCCJAefOBAaHMM  HMHCTHTYyTa
TEepPPHTOPHAJIBHOTO THTYJIa B MeXAYHapoAHOM npase. OCHOBHOe CoZepiKaHHe
HMCC/IeIOBAHMS COCTaBIseT aHaJM3 IPaKTHKM TOCYZapcTB B  BOIPOCAX
TEepPPHTOPHANBHOrO TUTYJIA, PELIEHHI MEeXAYHAPOAHBIX CyZe6GHBIX MHCTAHIIMIA,
MeXyHapOJHBIX JOTOBOPOB, PE30JIOLUIH MEXAYHaPOAHBIX OPTaHHU3ALMI M X
OTJe/IbHBIX OPTaHOB, a TaK)Ke TPYAOB W3BECTHBIX CIIELMATHCTOB B 06JIacTH
MeX/yHapOJZHOrO Ipaga.

B pabGore 3arparuBaioTCA BO3MOXKHBIE MEXaHH3MBl IIPEAOCTaBIEHUs
MpeTeH3UH OTHOCHTENBHO 3anafHbIX paitoHoB Ilepsoii Pecny6nnku ApmeHus.



Ilonoxernns, BRHOCHMEIe Ha 3amuTy. VccnesoBaHue TeMbl IO3BOJIMIIO
HaM chOpMYyIHpOBaTh CJeAyIOMKe OCHOBHBIC IIOJIOKEHHS U BBIBOZSHI,
BBIHOCHMBIC IM Ha 3alUTY:
1. HccnepoBanye MHCTUTYTOB IMPECKPHIIIIMY U OKKYTalHH B KOHTEKCTE
SBOJIIOLIMHM MEXAYHAapOAHOrO IIpaBa, YyKasBIBAET HA TO, 4TO B Cjydae
KPHCTaJ/UTH3alliH TEPPUTOPHMAJILHOTO THUTYJa Ha OCHOBaHHH TIPECKPHUIILHH,
BaXKHelIIeH TpeANOCEUIKO ABJIAETCS TpeZAIIoaraeMoe HJIH SBHOe OTpedeHHe
THUTYJIBHOTO TOCYAapCTBa OT CBOErO THTYyJIa. B cilydae e KpHCTa/UIM3anUH
TEPPUTOPHANIBHOTO THTYJa Ha OCHOBAaHMHM OKKyMallMM, OTKas  APYTHX
rocyfiapcTe OT TpPeGOBaHMN  MOXET CJYXXHTh JIMIIL [AOTOJHHUTEIbHBIM
OCHOBaHHeM A1 0GOCHOBaHHS TUTYJIa TOCYAApCTBa, HO He KJII0YeBOi OCHOBOI
Z1s1 0GOCHOBaHHS U YTBEPXKJAEHHI TUTYJIA.
2. Ieccusa, xak cmoco6 mpHOOGpeTeHMA TEPPUTOPHH, CYMIECTBYeT M3
nokoH BekoB. [IpuHuMas Bo BHMMaHHe TOT (aKT, YTO MeXAYHApPOZHOE IPaBo
3ampeliaeT 3aKJII0OYeHNe MEXAYHapOLHBIX COTJAlleHHIT yTeM NPHHYXAEHHS,
3aKJIl0uYeHHe ,qorasopms 06 ycTynke TEPPHUTOPHH WyTeM NpPHHYXAeHUA
uckmoyaerca. OcylecTBleHMe ILIeCCHH TIpeAIoOJaraeT, 4YTo TIOCYyAapCTBO
ycrynae'r/'reppm'opmo no6poBonbHO. IT0o3TOMY, B HACTOAIIEe BpeMs LecCHs, KakK
OCHOBaHHE TePPUTOPHAJIBHBIX M3MEHEHWH, He HMeeT CyUIeCTBEHHOH poH.
IMocne ocnosanms OOH (c 1945 ropma) ciay4yam OCYWIECTBJIEHMS LecCHit
HEeMHOTOYHC/ICHHH], ¥ U3yYeHue 5TO Ipo6ieMb! MOKa3bIBAET, UTO 3TH CIydYau
06BIYHO OTHOCATCA AM60 K YTOYHEHHIO TPaHMI, MH60 K YCTyTIKe HeGONbIIMX
TIPUTPaHUYHBIX YYaCTKOB. .
3. MesxayHapojHoe IpaBo 06A3aTeIbHbIM yCIOBHEM H3MEHEHMS CTaTyca
TEepPUTOPMM IIPOBO3TJIalIaeT CBOGOAHOEe BOJIEM3bABIEHHWE HApOZa AAaHHON
Tepputopuu. HecMoTpsa Ha 3TO OGCTOATENBCTBO, B IEPHOJ AEKOJOHU3ALHH
CyLIeCTByIOli¥e B KOJOHUAJBHYIO SIIOXY aJMHMHHMCTPAaTUBHbIE IPAaHHULBI B
GONbIIMHCTBE Cly4aeB GbIIM MeXaHH4YeCKH TPaHCHOPMHUPOBAaHBI B FPaHULBI
MEXJy HOBOOOpa30BaHHBIMH He3aBHCHUMBIMHM rocyfapcrBamu. Takas
TpaHchOpMaLMsa, KOTOpas BO MHOTHX CIy4asdX OCYIeCTBJIAIACh He IMPHUHUMAsd
BO BHMMAaHME MCTOpPHYECKOe INpOILTIOe, PacoBble, PEJHMTHO3HbIE M ApyTHe
pasIMuMs MEXAYy OSTHMM TEPPUTODMAMM M HapOJaMH, CTajla peaybHBIM
NIPENATCTBUEM Ha ITyTH IOJHOIO OCYLIEeCTBIEHHA IPaBa Ha CAMOOTIpeZie/iecHue
M crocoGHa BbI3BaTh HOBbie KOHGMUKTHL. TakuM oOpasoM, aMOGHIMK GEIBLIMX
KOJIOHMANIBHBIX AEPKaB, CTPEMAIMXCA JI0GOM LieHOH yAepXaTh KOHTPOIb Haj,
KOJOHWAMHM, TpeGOBaHMSA TPETPHUX CTpaH, HeHaJJIe)Xallee BhINOIHEHHe
nonoxxenui crarbu 73 YcraBa OOH cospanu mpo6iaeMs!, MHOTHE M3 KOTOPBIX
ele He MPeoAOJIEHbI.
4. Celleccuss He MOXET HapyMIMTh TEPPHTOPHAIBHYIO I€JIOCTHOCTH
rOCYZapcTB, TOCKOJBKY TIpaBO HapOZOB HAa CaMOONpeJe/eHHe M,
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O6yCNOB/IeHHas  STUM IIPAaBOM BO3MOXXHOCTb OCYL(ECTBIEHUA ceneccun
NPUHA/IEXXUT HApoZaM, a 3ampeT HAa HapylleHHe TePPUTOPHAIBHON
LIe/IOCTHOCTH MeX/yHapoZHOe TIpaBo agpecyeT TOCYZapCTBaM.
Mexaynapoauoe (tpao, XoTS M He SBHO, HO He 3ampeljaeT TPeTBHM
rocyapcTBaM OKa3bIBaTh INOAAEPXKKY HAapoJaM B OCYIeCTBIeHHH HX ITPaBa Ha
camoomnpezieleHHe; Jake €eCJM TakKasg TOJJepPXKa MOXEeT HapyUHTb
TepPUTOPHANbHYIO LeIOCTHOCTh: rocyAapcrsa. OpHako .Takas NOMOILE
T03BOJIATENbHA TONBKO B Tex' CHyyasx, KOTZAa TOCyJapcTBO-MHIIEHb rpy6o
HapyIlaeT IIpaBO HAapOZLOB Ha PaBEHCTBO M CaMOOIpejeJieHHe. Takum
o6pa3oM, OCHOBOI A1 CO3JaHHA roCyAapCTB NPOBO3IJallias IIpaBoO HapoJOB Ha
caMoomnpezie/ieHHe, MeXAyHapoAHOe INpaBO 3alMILAET TEePPHTOPHAILHYIO
LeJIOCTHOCTH JIMIIBb TeX IOCYyZAapCTB, KOTODHIe CO3JaHBl HAa OCHOBAaHMM IpaBa
HapOZIOB Ha CaMOOIpeJejieHHe M AeHCTBYIOT B COOTBETCTBHM C IPHHIIMIIOM
PaBeHCTBa M caMOONpeZe/eHUs HapOJOB.

5. Tlpunuun uti possidetis juris - TpaHchOpMaLUs AAMHHMCTPAaTHBHBIX
rpaHui, OBIBHIMX KOJOHMH B MEXKAYHApPOAHBIE TPaHMIBI MeXZy HOBBIMH
TOCYyAapCTBaMM, He MOXET CYHTaThcA 0Omeo6A3aTeJbHBIM  IPHHIMIIOM
MeXZYHapOAHOrO ITpaBa, KOTOPEI HO/DKEH IPHMEHATBCA BO BCEX CIIydasx
BO3HMKHOBEHMs HOBOTO TOCYZApCTBA, IIOCKOJBKY JIOTHMKa €ro HefCTBHMA ABHO
MIPOTHBOPEYUT COBPEMEHHBIM MOAXOJAaM MeXZyHapopHoro mpasa. B Jlatumckoi
Amepuke u AdpuKe 3TOT NPUHIMN GbUI MOAHAT AO YPOBHA PEerHOHaJIBHOIO
06bI4as, MOCKOJIBKY rocyp;apcrsar CaMH JaJH CBOE COIJIaCHe M CBoeii IPaKTHKOH
MOAYEPKHYJIH €ro NMPHMEHHMOCTh BO B3aMMOOTHOmeHHMAX. Takum o6pasom, He
OGOCHOBAHBI YTBEPXAEHHA O TOM, 4YTO JaHHBIA TIPHHIUII COCTaBJAET
HEOTBEMJIEMYIO 4acTh OOIIEro MeXAyHapORZHOro mpaBa. 4YTo JXe KacaeTcs
MeXAYHAPOAHBIX CyJeGHBIX pellleHHH, CCHUIAIONIMXCA Ha JaHHBIH IPHHIHII, HX
aHaIM3 MOKA3bIBAET, YTO OH MMeJ H MMeeT OrPaHHYEHHbIH KOHTEKCT IPHMEHEeHH
- HE€KOJIOHM3ALHA ¥ JaXKe B KOHTEKCTe AeKOJOHU3ALMH IIPUHIUI ULl possidetis jurls
MOXXET TPHMEHATHCA TOJNBKO CO B3aHMHOTO COIJIACHA BCEX 3aMHTEPeCOBAHHBIX
CTODOH.

6. AHanmu3 MeXZYHapOAHO-TIpaBOBBIX HOpM Hawvaja 20 Beka H
HMCTOPHYECKHX OGCTOATENBCTB 3aKmoyeHns Mockorckoro ( 16 mapra 1921r.) u
Kapckoro (13 oxTa6ps 1921r.) 0roBOpOB, MO3BOJIAET YTBEPXKAATH, YTO JAHHEIE
JOKYMEHTEI  TIDOTHBOpedYaT  psAAy  TNPHU3HAHHBIX  OGBIYHBIX  HOPM
MEXZyHapOAHOTO NTPaBa, YTO AaeT OCHOBAaHHA MOJIaraTh, 9TO JeICTBUTETbHOCTD
MOCTeAHUX ABJIAETCA MPOGIeMaTHYHOM M, IPH HeOOXOZMMOCTH, MOXeT GBITh
OCIIOpeHa.

7. JeiicTBy1omMii MeXAYyHApOAHBIi ITPaBONOPAAOK  TPefOCTAaBIAET
TeOpeTHYeCcKylo BO3MOXHOCTh IJii OOCYXZeHMA mnpobieM IPaBOMEPHOCTH
nepefaun Typuum sanasuerx paiionoB Ileppoit Apmsanckoit PecmyGankm.
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IIpuMeHeHHe NPeCKPUILMH OTHOCHTENBHO TEPPUTOPHii, oTomeamux Typuuu
mo Mockosckomy u Kapckomy morosopam 1921r., MoxeT GBITH OCIIOpeHa Ha
OCHOBaHMM MEXIYHApOZHOrO Npapa, IPUHNMAasg BO BHMMaHHe TOT (aKT, YTO
ApMeHMA Ha TNPOTHXEHMM JHOJNTOro Iepuofa O6bula (aKTHUECKH JHIIEeHa
BO3MO>KHOCTH IpefbABIEHH MIPEeTeH3Uil Ha 3TH Teppuropuu. V TeM He MeHee,
Takue TpeGoBanua GeuIM NpelbABAeHb Typuun umenHo co croponst CCCP.
Cnepmyer oTMETHTB, YTO, B COOTBETCTBMM C AEACTBYIOLIMM B MEXAyHapOJHOM
TTpaBe NMPUHIUIIOM 3CcTomens, PecyGauka ApMeHHs HOJDKHA IMePHOAWYECKH
TIOJHNMAaTh STOT BOIPOC B MEXXZAYHAPOAHBIX OPraHU3aLUAX, AUIIOMAaTHYeCKOH
nepenMcKke W 3aABJ€HMAX, JJi TOTO, YTOGBI TEPPUTOPHIIBbHbBIE MPETEeH3HH
OTHOCHTEJIbHO CBOMX HCTOPHYECKHX 3eMeJb, HaXOAAIMXCA TOJ, KOHTpoJIeM
Typuumy, 65111 060CHOBaHEI C TOYKH 3peHUA COBPEMEHHOTO MeXAYHapOAHOTO
TpaBa.

IlpaxTHaeckoe 3HAa9eHWEe Ppe3yjAbTaTOB HCCHEROBaHWA.. Briogsl,
chopMypoBaHHble B pe3yabTaTe UCCIEAOBAHHA, MOTYT GBITH MCTIOIb30BaHbI
OpHU  OCYIeCTBJEHMM J[pPYyTMX HAay4HBIX HCCJEOBAHHMH, KacaloWuXcs
TepPPUTOPHMANIHOrO THUTYJIa, MIPaBa HapOAOB Ha CaMOOIpe/ie/ieH e, IIPHHIIMIA
uti  possidetis, MeXAyHapOZHBIX JOrOBOPOB, INPHHIMIIOB M CHCTEMEI
MeX/yHapOAHOro NpaBa B LeJIOM.

HpakTAdeckne  peKOMEHJAUMM  HCCIENOBAHHA  MOTYT  OBITb

~HCnONBb30BaHBI B Pa3paboTKe M peayM3alyH BHEMHeil MOMHTHKA Pecry6uu
ApMmeHus, a Takke B paGore y4ypexZeHMH M BeIOMCTB, OTBETCTBEHHBIX 3a
yperyJupoBaHie MeXAyHapOoJHO-IPaBOBLIX BOIPOCOB, M JJis PaGOTHHKOB
JpPYTuX 3aMHTEPECOBAHHBIX CTPYKTYDP.

ArmpoGanma  pe3ynpTaToB HCCaefoBaHMA. [lucceprauyoHHas paGora
6r1ma moaroroBieHa Ha Kadenpe MexayHaposHOTro M eBpPONMEHCKOTO IIpaBa
lopuauyeckoro daxynrrera Epepanckoro rocyaapcTBeHHOrO YHHBEPCHMTeETa,
rge ObUIM @peACTaBleHbl M PACCMOTPEHBl OCHOBHBIE TeOpeTHYecKHe
TIOJIOXKEHHA U BRIBOASI, COAepKaluecs B guccepranuu. Ouu chopMyIHpoBaHsI
B OITyGIMKOBaHHBIX HAay4YHBIX CTaThAX.

CrpykTypa mmccepranym. [lyiccepraniusa COCTOMT M3 BBEZEHHA, TpPeX
IJIaB, BKJIIOYAKOMMX IIECTh IIaparpad)oB, 3alUIIOYEHMA, a TaKXkKe CIIHCKa
HCIIO/Ib30BAHHOM JINTepaTyPsI, IPAaBOBBIX aKTOB M BeG-CalTOB.

2. OCHOBHOE COJAEPXXAHWE PABOTH
Bo BBesieHMM OGOCHOBBIBAETCS aKTyalIbHOCTh Te€Mbl H Hay4Has HOBM3HA
JLICCEPTAIHOHHOTO HCCIEOBAHMA, €e METOLOJIOTHYECKas, TEOPETHYECKas OCHOBBI M
OTpefieNIAI0TCA ee eI U 33/jauH, GOPMHPYIOTCS OCHOBHBIE ITOJIOXEHH S, BBIHOCHMEIe
Ha 3amuTy. Bo BBeJEeHHH TaKXke COfepXarcid CBeJleHHA O TEODETHYECKOH u
A
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NPaKTHIeCKOi 3HAYUMOCTH PaGOTEI i 06 aMpOGAIMY Pe3yIBTaTOB MCCHENOBAHMA M
CTPYKType AUCCepTanyH. > e

Ilepsas riaBa- «Crioco6sI MpHOGPETEHHNA THTYJIA HAZ TEPPHFQPHEl B KIIACCHIECKOM
MEX/yHapOJHOM IpaBe » COCTOMT U3 /iByX naparpagos. 7.

B mnepsom na@rpa(pe IIepBOii I71aBbI NOJ, 3arojoBkoM «[IpHoGperenme
THTYJIa HOCPEACTBOM OCYIIECTBIeHHA 3((}eKTHBHOrO KOHTPOJA: OKKYNamusd M
IIPEeCKPMIIIMA» PACCMaTPUBAIOTCA JIBA OCHOBHBIX Me€XaHM3Ma ITPHOGpeTeH s THTY A
HaZ, TeppHTOpHei OCPEACTBOM 3(bQEKTHBHOTO KOHTPONA. ABTOp PpacKphIBaeT
0COGEHHOCTH STHX MHCTHTYTOB, ormpagc'sf Ha MPaBOBbIE MO3HIHMH MEXYHapOJHBIX
CYAOB M MHEHHA M3BECTHBIX CIIEIHAIHCTOB B OGJACTH MEXAYHApDOAHOTO IIpaBa.
TlpeameToM aHamm3a B 3TOM mnaparpade sBIfeTcA BONMPOC O TOM, He OBUIO I
MOATBEPXJEHUsS TYPELKOro TUTYJa CHJIOH INpPeCKpPHUIIIHH Haj, MCTOPHYeCKHMH
apMJHCKUMH TEpPUTOpHAMHM, oromesmuMH Typmun no Mockosckomy u Kapckomy
norosopam 1921ropa? Conocrasiias TpeGoBaHus, npeAbasieHHsle Apmenneii n CCCP
K BBILIEYNIOMAHYTHIM TEPPUTOPHAM B pasHble IIePHOABI M pacCMaTpuBad HX B
KoHTeKcTe mogmucaHueix 10 okraGpa 2009 roga B Iliopuxe mporokonoB «O8
YCTaHOBJIEHHHM JHIUIOMAaTHYECKHX OTHOIIEHMI MexXmy Pecrmybnmkoit ApmeHus u
Pecrry6mukoit Typipsa» u «O pasBuTHH OTHOMeHMH MeXxAy Pecrry6mukoii ApMenus n
Pecrry6aukoit Typuusa» U ApyTHX JOKyMEHTOB, 0coGoe BHUMAHHe y/ie/aa IpaBOoBO
nosunuu Korerurynuonsoro Cysa Pecrry6mxu ApMenus «1mo geiry o6 onpefeneHHn
BOmpoca coorsercteusa Koucturynuu PecryGmuxu ApmeHHs 06Gs3aTesIbCTB,
3aKpeIUIeHHbIX B noAmucaHubx 10 okatpsa 2009 roza s Lopuxe mporokonax» , aBTOp
3aKJII0¥aeT, YTO B CIy4ae HempaBoMepHocTH Kapckoro m MoCKOBCKOro AOroBopos,
6eCCMBICIEHHO TOBOPHTH O IIPHMEHEHHH IPeCKPHIIIMH B OTHONIEHHH TEePPHTOPHH,
HaxoAsAmuxcs moZ koHrposnem Typumu. ABTOp 0coGO BEIZIEIAET BHINIEYTIOMAHYTYIO
npaBoByio mosunmio KoHcrurynmonunoro Cyza PA, xoTopad 4eTko 3asfBifeT, 4YTO
Pecy6nuka ApMeHHUs He B3sasa Ha cebs 06fA3aTeNCTBA IPH3HATH CYIIECTBYIOUIYIO
rpauuny c¢ Typuueit uam oTkasaThcs OT TpeGoBammit myHnxra 11 Jlexmapauuu o
HEe3aBHCHMOCTH APMEHMH, a TOJNbKO- YCTAHOBHTD JHILUIOMaTHYeCKHe OTHONIEHHA H
OTKpHITh 00mylo rpaHumy. Bce pgpyruHe o6#A3aTesbCTBAa, H3JIOXKEHHBIE B 3THX
TIPOTOKOJIAX, kak orMeTw Koncrurynuonnsiit Cyz PA, MoryT uMeTh MeX/yHapOIHO-
NPaBOBYIO CHJIy B CJIydae OTKpHITOM (pakTHyeckoii rpaHuusl Mexay Pecrry6muxoit
Apmenus u Typenxoii Pecrry6Gaukoif M HUINIMA KOHKPETHBIX JHILIOMaTHYECKHX
orHomenmit. M mockompKy STH NPOTOKOABI He OBUIM  paTHQHIIHPOBAHBI,
BBHINIEYTIOMAHYTHIE IIOJIOXEHHSA MOTYT TOJIKOBaThCA TOJBKO KaK JKeJaHHe, Ieb,
cTpeMJIeHHe U He GoJlee TOro.
Bo Bropom maparpade mepBoit riaBsl - «[IpomsBopgHBIe CHOCOGHI
mpHOGpeTeHNs TEPPHTOPHAILHOTO THTYNA: ycTymka  ( IDeccHs), aKKpemus»,
HCCIEAYIOTCS MHCTHTYTHl YCTYTKH (LeCCHM) M aKKpeLMH, pacKphIBaeTCA pOJib ¥
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3HAYeHHE NOCHeIHUX B YCIOBHAX COBPEMEHHOTO MEXAYHAPOZHOTO IpPaBONOPSAKa.
AHaaM3HPYA NPaKTHKY TOCYAApPCTB, KACAIOU[YIOCS TEPPUTOPHATbHBIX M3MEHEHHI U
O0COGEHHOCTH COBPEMEHHBIX TEPPHTODHAJIBHBIX CIIOPOB, aBTOp 3aKJIOYAET, YTO
HecMOTps Ha To, 4ro mocjue ocHoBanus OOH (c 1945r.) ueccus, kak ocHOBaHHe
TEepPUTOPHAJIbHBIX H3MEHEHMil, He HMeeT CYIeCTBEHHOH PpOJNH, OLHAKO B
HacToslIcC BpeMs B3aMMOCOTIaCOBAHHAS L[ECCHUS MOXXET UMETh OYeHb Cephe3Hoe
3Havenwe. COMOCTaB/AA C/IyYaH YCTYTNOK TEPPUTOPHIi B IPaKTHKE TOCYAAPCTB U
coBpeMeHHbIe TeppHUTOpHa/IbHbIe TPeGOBaHMA, aBTOP 3aKIIOYaeT, YTO YCTYINKa
TEPPUTOPHH BO MHOTHX CJIy4asX ITO3BOJMIA 651 cTOPOHaM 3¢ deKTHBHO pelaTh
TepPUTOpHaJIbHbIE BOMPOCH HAa B3aMMONPHEMJIEMBIX YCJIOBHMSX, 4YTO B CBOIO
ouyepear CrIOCOGCTBOBAJIO Gbl COXPAaHEHMIO M YKPENIEHHIO PErMOHAJIBHOIO M
MeXZyHapoAHOTO MHpa M 6e30I1aCHOCTH, a TAK)Ke BOCCTAHOBJIEHUIO U Yy YIIEHHIO
I06GpOCOCeACKHX OTHOMEHMI 1 B3aMMHOTO JIOBEPHs MeXAy HapoAaMH.
AXKpenus - pacuIMpeHHe CYIIH B pe3ysbTaTe KIMMaTHYeCKHX U3MEHEeHHH,
KOTOpass ABJIAETCs CAeJCTBUEM M3MEHEHMs DeUHBIX Pycesl HIH IDaHUI, OKeaHa.
AHaNM3HpYys MEeXAYHAPOZHYIO M HAIMOHAIBHYIO CyAeGHYIo IIpaKTHKY, aBTOp
[pefCTaB/AeT OCOGEHHOCTH IPHOGpeTeHHA THTY/Ia Ha TEPPHUTOPHIO CHIIOH aKKpeluH.

Bropas rmasa - « IlpaBo HapooB Ha caMoompefefieHMe KaK OCHOBAHHE
TEPPHTOPHATFHEIX H3MEHEHMI B COBPEMEHHOM MeKAYHAPOJHOM IIPaBe» COCTOMT H3
IBYX maparpa¢os.

B nepsom mnaparpade Bropoii raassl - «[IpaBO HApOZOB HA CAMOOIpeZE/ICHAE B
KOHTeKCTe JIeKOJOHM3amum» oGCY>XKAaeTcs IpaBoO Ha CaMOOIIpefieleHHe HapOAOB Kak
OCHOBaHMe THTYJIa Ha TEPPUTOPHIO B KOHTEKCTE JEeKOJIOHH3ALHH, 0co60e BHMMaHHe
yAensAeTcs McCiefoBaHMio mpakTUkH ['eHepanbHoi Accambren OOH m mpaBoBoit
nosunun MexayHapogHoro Cyza OOH, cBasaHHOH C JeKONOHHM3aLMel, a Takke
aHAIM3y  MEXAYHAapOAHO-TIPaBOBBIX  JOKYMEHTOB. ABTOPOM  IIPeACTaBJIEHBI
NMpOTHBOpeYHMdA, MMeBmMe MecTto B mpakruke OOH, paccMoTpeHs! mHpoGieMsl
CeMHaZLIaTH TePPUTOPHiA, BCe ellle HAXOAANMXCA MOJ, IopHCAMKIHel riaassl 11. Astop,
aHaJHM3UpY#A TIPMHIMII CaMOONpefe/leHHs HapoJOB, IPUXOAHUT K BBHIBOAY, YTO B
npaktuke OOH 1o fexoToHM3aIuH OCHOBHEIE ITPOGIEMBI CBA3aHHI C TPeGOBaHMAMH
TPEThHX CTPaH HeCaMOYMNPpaB/IAIOUMXCS TEPPUTOPHIi, OCHOBaHHBIE Ha IIPHHIMIIE
BOCCTAaHOBJIEHHA HAI[MOHAJIBHOTO €NMHCTBA M TEPPHUTOPHAJBHOH IEJTOCTHOCTH
TpeGyIoLero rocysapcTa. B KOHCY/IBTallIOHHOM 3aKJIIOYEHHH IO Aey 3amafHoil
Caxaps1 Mexayrapoaustii Cyz yKasail, YTO TOJIBKO IIPaBOMEPHOE, TO eCTh HafieJIeHHOe
IOpHAMYeCKOl CHJIOH TpeGoBaHHe O CyBepeHHTETe MOXET OTPaHMYMTh HPaBO Ha
camMoompe/ie/ieHHe Hapo/a, MPOXXHBAIOWETO HA HECaMOYTPaB/LTIoNeics TePPHTOPHH.
To ects, mpaBa TpeThero rocyzapcTBa AO/DKHBI OBITH HOATBEDXKAEHBI, HAIIPHUMEP,
HaieIeHHbIM IOPUAMYECKOH CHIION AOroBopoM 00 YCTYNKe WIH JapeHMH NAHHOMN
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TepPUTOPUH, KOTOPHIiA Ha BpeMEHHO OCHOBE, Ha OCHOBE MOJTYaJIMBOTO COTIachs 160
MO Apyroii MHON NpUYMHe He YTpaTWa CBoeil CHABL Y KOHeYHO, COIIacHO
HMHTEPTEMIIOPAJIBHOMY NIpaBY, IOpHAHYECKHE IMOCAEeACTBHA TaKHX JOIOBOPOB JOJDKHEI
6BITH OLiEHEHBI B COOTBETCTBHI C ITPABOM, eHCTBYIOI MM Ha MOMEHT HMX 3aK/TIOYeHH A 7

OznHAKO HELTIe[OBaHHE mpaxtuk OOH nokassIBaeT, YTO 33 HCIJIIOYEHIIEM 0COGBIX
CIIyJaeB, IPUBOAAIINX K IPOTHBOPEHAM B IPAKTHKE OOH, zaxxe px 060CHOBaHHBIX
TpeGOBaHUAX O CyBepeHUTETe, TEPPUTOPHS He MOXeT GBITh IlepefiaHa TpeGylomeMy
TOCYZAApPCTBY, €CJIH 3TOMY HPOTHBHTCS HapOJi, HaCeJAIONUI 3Ty TePPUTOPHIO.

B cBa3u ¢ 5THM HHTEpec npénaannxlo'r OBCyX/ieHHble aBTOPOM CIIOPbI BOKDYT
ocrpoBa Maitorta, 'n6pasrrapa, (Domap;cxmgdcrponon. ™

Bo Bropom maparpade BTOpOif TiaBsl - «[IpaBO Ha caMoompejieleHHEe H
celjeccHsi» pacCMaTPHUBAETCA IpoGJeMa CO3ZaHMA He3aBMCHMMOrO TOCYyZapCTBa.
ABTOp [eTaJBHO HCCIENYeT MeXAYHapOZHO-NPaBOBEIE JOKYMEHTBbI, KacaloliHecs
npoGaeMbl, MHEHHA M3BECTHBIX IODHUCTOB B 5TOM 06/1aCTH, a 3aTeM aHAIU3UPYeT OLHY
U3 M3BECTHBIX TEOpHIl N0 3ToMy Bompocy - «remedial secession» (3amuTHas
ceneccusa) U mpasoByio mosuuuio MexaysapogHoro Cyza OOH no Bompocy o
mpososrjaumieHnyn  HesaBucHMMocTH Kocoo. Ha ocHoBaHHMM — pesysbTaTOB
HMCCIeIOBAHMA OOOCHOBBIBAETCA MBICABb O TOM, 4YTO peajH3alud IIpaBa Ha
caMoorpeZesieHIe MOXeT IIPHBECTH TaKXKe K CO3/JaHHIO He3aBHCHMOTO rocyapcTra. B
TO Xe BpeMs OTMevaeTcs, YTO JAeiCTByIolHe MeXAyHapOAHO-TTPAaBOBEIe JOKYMEHThI
He COfIepXXaT KaKHX-IHG0 ZOIOIHHTENbHBIX KPHTEPHEB, YTOYHAIOMMX KOTAa M IIpH
KaKuX OGCTOATE/NBCTBAX INPaBO Ha CAaMOOTIpeiefleHHe HApOZOB MOXET OBITh
ocymecTBreHO ¥ B ¢opMe CO3JaHHs He3aBHCHMOro rocygapcrsa. HMcciemosanue
nmpo6ieMbl aBTOp 3aBeplIaeT OGCY)XKZEHHMEM -‘HECKOJBKHX CIydyaeB O TpeGOBaHMAX
celeccHy B COBDEMEHHOM MMpe B KaueCTBe BAXKHBIX M CEPBE3HBIX NpeleeHTOB B
pelIeHMH MHOIMX JpPYTHX TpeGoBaHMii CBA3aHHBIX C celleccHeil, paccMaTpHBas
npaxtuky Kanagsr u Benuxo6puranuu. B yactHOCTH, GpHTaHCKOE IIPaBUTENLCTBO
He MOTMbITAJIOCH CO3/,aTh IPaBOBbIE M MOJIHTHYeCKHe Gapbepsl B BOITPOCE peau3aliiu
mpaBa INOTJAHACKOTO HAapoja HAa CaMOOIpefieleHHe, a CaMBIM IIOIyJIADHBIM
ZIEMOKpaTH9eCKMM MeTOZOM - TIIpoBefieHMeM pedepeHyMa, BHINOJIHMIO CBOE
06s3aTe/IBCTBO  YBaXATh M CIIOCOOCTBOBATH peaM3aliMM IIpaBa HApoAOB Ha
camoomnpegenenue. HecMoTps Ha TO, 4TO MeXAYHapOAHO-TIPaBOBbIe (HOPMYIHPOBKH
YaCTO ABJIAIOTCA OONIMMH, HEOZHO3HAYHBIMM M HE COBCEM ACHBIMH, COBpPEMEHHBIE
CTaHZAAPTHI peabHOl ;eMOKPAaTHH TPeGYIOT, YTOGhI OHHM TOJIKOBaIHCh OGPOCOBECTHO
M COOTBETCTBOBAIM OGHIYHOMY 3HA4EHHMIO KOHTEKCT3a, TO €CTh B COOTBETCTBHH C
Tpe6oBarmsamMu craThi 31 BeHCKOM KOHBEHIIMH O ITpaBe MeXXZYHapOAHbIX JOTOBOPOB
1969 r.

Tperba rnaBa — « HHble ocHOBaHMA IMpHOGpeTeHHA TEPPHTOPHAILHOTO THTYJIA:
mpuHOMEO uti possidetis juris, IpHHYAWTENbHEIE JOTOBOPh» COCTOMT H3 JABYX
naparpados.
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IlepBsrit maparpad TpeTbeii IJIaBhI - « Hpéoﬁpasonan:ne aIMHHHACTPATABHEIX
TPaHWII, B TPAaHHUITH MEXX/Ty HOBEIMH I'OCyapCTBaM¥- IPHHDME uti possidetis juris»
TIOCBAIICH KOMIUIEKCHOMY HM3YYeHMIO NpHHIMma uti possidetis juris. Asrop
TIPOC/IeXKMBAET CTAHOBJEHHE JAaHHOTO IIPHHIMIIA, PACKPHIBAET IIPABOBOE
cofiepXaHMe U IpeZieJibl ero NpHMeHeHH!s B MeXXyHapoAHoM npase. TmarenpHbrii
aHaINM3 MPUHIHMMIA uti possidetis juris B Mexaynapoasom Cyze OOH ocymecTBieH B
paMKax Tpex cyZe6HBIX Aeil. XapaKTepHO, YTO BO BCEX 3THX fie/IaxX (ClIefyeT OTMETHTS,
4YTO OHH mepefaHsl B MexayHapogHublit Cys, Ha OCHOBAaHHMH CIIEIIHAIBHOTO
COrJIallleHHA MEeXZAY CTOPOHAMH, TO €CThb, SABJISIHCH De3yJbTAaTOM BOJEU3bABICHHA
CTOPOH) KaK CTOPOHBI cropa, Tak 1 CyZ, HasbIBIM MMPHHIMII uti possidetis juris Taxoke
«ITPUHIIMIIOM HEPYIIMMOCTH FPaHHII, YHACTeJOBAHHBIX C KOJIOHHAIBHOTO IIEPHOZa».
To ects, B xapakTepucTHke MexzayHapogHoro Cyza OTCYTCTByeT Kakoe-THGO
mojoXkeHne  WiH  (GOPMyJHpPOBKAa,  IO3BOJAIOMAA  IPEANOJNOXHTB,  YTO
paccMaTpHMBaeMbIii IIPMHIUII MOXeT OBITh HaBA3aH TOCYZapcTBaM BHe KOHTEKCTa
JleKOJIOHH3aIHMH.

B maparpade Taxe o6cyxaaeTcs BOIPOC O TOM, TO3BOJIAIOT JIM IOJMTHYIECKHE
HM3MEHEeHHA ToCIeAHero mecarunerns 20-ro Bexa, B wacTHocTH, pacmag CCCP,
IOrociaBun u YexocnoBakMH IIpeAIIO/OXMTb, YTO TPHHLMI uti possidetis juris
OTKeH NIPHMEHATBCSA TAKXKe BHe KOHTeKCTa AekonoHusanun? Ha ocHoBaHuy aHanusa
mpolecca pacliajia YKasaHHBIX TOCYZlapCTB aBTOD 3aKJIIOYaeT, YTO BHE KOHTEKCTA
JEKONOHM3aUMH HEBO3MOXKHO HAWTH Kakoe-THGO 4UeTKoe J/IOKAa3aTesIbCTBO
NpYMeHeHHU NMPHHIHKMA uti possidetis juris. /IlaHHPI TPHHIMIT MOXET MIPUMEHATHCA
TONBKO TIpU B3aHMHOM COIJIACHM BCEX 3aMHTEPECOBAHHBIX CTODOH, HE MOXET
paccMaTpHBaThCa KaK oOmieoGA3aTeNbHBIM IPHHITUII MEXIYHapOZHOrO IIpaBa.
Peanusanus gaHHOTrO NMpHHUHMIA Ge3 BOJEU3BABIEHHS CTOPOH HEBO3MOXXHA, TOJBKO
CHJIONf TaKOTO BOJNEU3BABIEHHS afMUHHCTPATHBHbIE TPAaHMIBI, OMpejeNeHHbIe
BHYTPHTIOCYJapCTBeHHBIMH aKTaMM, MOTYT OBITh IIpeBpalieHbl B MEXAYHAapOAHBIE
TPaHIHIIBL.

Bo Bropom naparpade Tperbeii riassl- «[IpHHyAUTENbHEIE MeXEYHAPOZHbBIE
ZOTOBODHI H OCTIAPMBAHHE HMX IPaBOBOH CHUIBD 06CY’KaeTCs BOIPOC O TOM: C KaKOTO
MOMEHTa 3alpeT Ha INPHMEHEHMEe CHJIBI JOJDKEH CYHTaThCHA COCTABHOM 4aCThIO
MeXAyHapogHoro obsryHoro mpaBa? B gmamHoM maparpade  HccremyroTCs
MeX/yHapOJHO-TIPaBOBEIE JOKYMEHTSI, 3aK/II0UeHHbIe B Havase 20-ro Beka, KOTOphIe
cofiepXany HauGojiee 4YeTKHe OTPaHUYEHMs IO NPUMEHEHHIO CHJIBI M yrpo3e ee
TIpUMeHeHHUd 1 OOBABIIAIM IPYUMEeHeHHe CHIIbI HapyIeHHeM MeXZyHapOAHOrO Ipaga.

B xoHTexcTe  ZaHHOTO NpHMHIOMNA oco6Oe BHHUMaHHe YJeleHO BOIPOCY
HepeficrBurenbHOCTH Mockosckoro (16.03. 1921r.) u Kapckoro (13 .10. 1921r.)
JOTOBOPOB, KOTOp5Ie OBLIH 3aKJIIOYEHbI B IIEPHOZ, KPHCCTATH3AIMH PaCCMaTPHBAaEMOro
3ampera. AHaJIH3 JaHHBIX JOKYMEHTOB IIO3BOJIET YTBEPXAaTh, YTO MOCKOBCKHit
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poroeop (16 mapra 1921 roza) 6511 HeZelCTBUTeTbHBIM ZOKYMEHTOM C CaMOTo HaJasa®

- M TIPOTHBOPEYMT HECKOJbKHM xnaccmecmrg.\npm{unnam MEXIYHApOZHOTO H
ZOrOBOPHOTO mMpaBa. B wacTHOCTH, Ha OCHOBe aHamM3a craThd 15-0#f MockoBckoro
ZOTOBOPA ABTOP IPHXOAUT K BIBOAY, UTO yKa3aHHBIH ZIOTOBOP OTKPOBEHHO YIIEMJILI
He TOJNBKO FPHMHIIMII 3alpeTa Ha IPHMEHEHHe CHJIBI, HO TakkKe KIAaCCHYeCKHi
MeX/yHapOAHO-TIPaBOBOi TNPHMHIIMII CyBEePEHHOTO paBEeHCTBAa TOCYAApCTB. JTOT
TIDHHIUII CYHUTAETCA OAHMM U3 APeBHEeHNMIMX IIPHHIIHIIOB MeXAYHAPOAHOTO IIpaBa. OH
ncropmecm’x‘. OTPa)XeH KJIaCCHYECKHMM IIPaBHJIOM MEXAYHApOAHOTO IpaBa par in
parem non habet imperiui;n' (pam-mn‘i HaJ, paBHBIMM BJIaGTH He MMeeT), K KoTopoMy
obpamaiics eme B 14 Beke M3BECTHBIM MTaIbAHCKHH lopHCT Bapromyc. Baproxyc B
cBoem 3HameHuToM TpyAe Tractatus Repressalium (1394r.) nopuepkuBaer, uTO
COTJIaCHO 3TOMY NPHHIMIT KakKoii-IHGO TOpOJ He MOXET CO3faBaTh IpaBO AJIs
ZIpYTOTO TOpPOZa, TIOCKOJABKY PaBHBIM HaJli paBHbIM BJIAaCTH He HMeeT. [IpHHIUI
PaBHONIPaBHA TOCYJApPCTB YTBEPXAEH Takke B TaKOM BRXHOM MEXKAYHapOLHO-
TIpaBOBOM JOKyMeHTe CPefHEBEKOBbf, KaKOBBIM sBjseTcs Bectdanbckuit Tpaxrar
1648r. Bonee Toro, 15-1 crarbs MOCKOBCKOrO [JOroBOpa, COIJIACHO KOTOPOMY
Gonsmesncrckas Poccus yerynana Typrum cysepenHsie Tepputopuu Pecrry6mixn
ApMeHHA, NPOTHBODEYMT TaKXKe H3BECTHOMY NIPHHIMITY MEXAYHAPOLHOTO
JOTOBOPHOTO IIpaBa res inter alios acta (#elCTBHA HEKOTOPBIX JIMIL] HE MOTYT CO3/aBaTh
0643aTeBCTB AJIA TeX, KTO He Y4acTBYeT), M3 KOTOPOro CJefyeT HMpHHIMI oGmero
MeXZyHapOAHOTO IpaBa pacta tertii nec nocent nec prosunt (ZOTOBOpa He CO3/[AIOT
0643aTelbCTB A TPeTBHMX CTOPOH), BAXKHOCTh KOTOPOTO MNOAYEPKHBAIH
OCHOBOITOJIOXXHHKH MeXIY¥HAPOJHOTO TIpaBa — 3HAMEHMTHI HHEPIAHACKUN IOPHCT
17 Bexa I. T'poumit, mranesHckuii lopuct A. JDxeHTwan, Hememkuii lopuct C.
ITydennopd. Yo kacaercs Kapckoro morosopa or 13 oxra6psa 1921r., oueBHAHO, 9TO
OoH OBUI 3aK/IIO¥eH IIOJ, YTPO30i NPHMEHEHHWS CHJIBI M NpPHBEN K CyI[eCTBEHHBIM
TEePPHUTOPHAIBHBIM YCTYTIKAM CO CTOPOHBI ADMEHHH. ODTOT JOTOBOD SBJISETCS
npozpo/nKenreM MOCKOBCKOTO IOroBOpa M ABHEIM 06pa3oM o6GeCcIIeYHBal HCIIOIHEHHE
006s3aTeIbCTB, MPHHATHIX GonpmeBucTcKoil Poccueit nepes, Typoueit. Y, nmpunuMas
BO BHMMaHHe TOT (paxT, 4TO BO BTOpOM JAecaruierny 20-ro BeKa yxe HAdYalIoch
CTaHOBJIEHHME 3aIpeTa Ha ITpYMMEHEHHMe CHJIBI KaK HeoTheMJIEMOH 9acTH obmero
MeXJYHapOJHOrO IIpaBa, a /i CTOPOH JaHHBIX JIOTOBODOB BBHIMIEYTIOMAHYTHIH
TIPDUHLUI SABJAJICA OOA3aTeJIbHBIM M KaK oObI4aif, M KaK JOTOBOpHas HOpMa,
CTaHOBUTCH OYEBHABIM TOT (akT, UYTO ZHelHCTBHTENBHOCT: Kapckoro zgoroBopa
npo6ieMaTH4Ha H IPH HeOOGXOAUMOCTH MOXeT GBITh OCIIOpeHa.

B 3ak/mouermM aBTOp MPMBOAMT OCHOBHBIE Pe3YJIBTaThl CBOEH AMCCEPTAIMOHHOM
PaboTsI, KOTOpbIE CBOAATCS K CIEAYIOWEMY:
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1. Okxymanus, XaK OCHOBaHHME CyBepeHMTeTa HaZ TeppuUTOpHeii,
NMpUMeHseTCA IpeMMyIeCTBeHHO K HeHaCeJeHHBIM TePPHTOPHAM, HO MOXET
TaKOKe NPUMEHATHCA K Hace/IeHHBIM TeppuTOpHAM. IIpu ocrmapuBaHMH THUTYJIa,
IIPHOGPETEHHOrO Ha OCHOBaHMH OKKYMAl[MM, OCHOBHas# mpo6ieMa, C KOTOpoit
CTAJIKUBAIOTCA MEXAYHAapOAHBIE HHCTAHLMM - ONpefie/ieHHe CTeNMeHM MM (OpMbI
OKKYIIAaLlUH, KOTOpas HeoGXoAMMa JJA NpHOGpeTeHMs THTYNMa HajJ CIOPHOM
TeppuTOopHeii. AHaJN3 IIPAaBOBBIX IO3MIHII MeXAYHAPOAHBIX CYJOB M MHEHHUM
aBTOPUTETHBIX CIENMAIHCTOB IO TEOPHH MEXAyHapOJHOrO IpaBa ITOKa3bIBaeT, YTO
xputepuu 3¢ deKTUBHON OKKymanMu MOTYT BapbHpOBAThCA M 3aBHCAT OT
KOHKPETHBIX OOCTOATENBCTB. .

2. ITpeckpumius ocHOBaHa Ha npeAnonaraeMOM coryacuu GBIBLIETO CyBepeHa
OTKa3aThCA OT CBoero TutyJa. Kak mokasbiBaeT MeXZyHapoAHas cyfe6Has IMPaKTHKa,
SUIUIOMaTHYeCKH BBIPRKEHHOE HeZIOBOIBCTBO 061a/[aloNiero THTYJIOM rocyiapcTsa 06
YCTaHOBJIEHHH BJIACTH ADYTMM CyBEepeHOM Ha NpHHAJjIeXamieif eMy TeppHUTODHH,
IZOCTAaTOYHBI AJIi COXPAaHEHWMs THTYJa NEepPBOro. JTO O3HAYAET, YTO B YCIOBMAX
OTCYTCTBHS ABHBIX M TOCTOSHHBIX JXQJIOG, TOCY[APCTBO MOXET JHIIMTBCA JIIOOBIX
TIpeTeH3Ui Ha TepPUTOPHANbHEIH THTYIL. -

3. WHCTHTYT NPeCKPUILIHY MOXET MMeTh CylleCTBeHHOe 3HaYeHHe C TOYKH
3peHMs BHelUHel MOJMTMKH M 3alUThI TePPUTOPMAIBHBIX npaB Pecry6nuxu
Apmeiina. Bonpoc o npaBomepHoct Kapckoro foroBopa u CHTyaluH, CO3TaHHOR
3THM AOKYMEHTOM, mogHuMmancs u PecnyGauxoit Apmenus ( o BCTyIUIeHHS B
cocraB CCCP u mocsie BOCCTaHOBIEHHUA HE3aBHCHMOCTH), 1 co croponst CCCP. B
TO >Xe BpeMs CJefyeT OTMETHTh, YTO €CIHM B KOHTEKCTe COBPEMEHHOTO
MeXAyHapoAHOro npaea G6yAyT 060CHOBaHBI MOTEHIMAIbHbIE TEPPUTOPHAIbHBIE
TpeTeH3ud APMEHMH B OTHOIIEHHMM K CBOMM HMCTOPHMYECKHM TEPPHUTODHMAM, OHH
He MOryT GbITh 6eCCPOYHBIMH, II03TOMY HeobGxoaumo, 4T06bl Pecmy6Gmmxa
ApMeHMs mepHOJHMYECKM IOZHHMMAaja STOT BONPOC B MEXAYHapOAHBIX
yYpeXJeHHsX , B AMIUIOMAaTUYeCKO NlepeNnucKe U 3asBIeHUAX.

4. AHanusupys IpaKTHKYy TOCyJapCTB B OTHOLIEHHMM TePPHTOPHAJIBHBIX
M3MEeHEeHMII M OCOGEeHHOCTH COBpeMeHHBIX TEePPUTOPHANBHBIX CIIOPOB, MBI
TIPMXOAMM K BBIBOZAY, YTO LieCCHs, KaK OCHOBaHMe TePPUTOPHANBHbIX H3MeHeHH i,
nocie ocHoBanusas OOH (c 1945r.) He MMeeT CyLleCTBEHHOH POJIM M OTHOCHTCSH
nu60 K YTOYHEHHIO TpaHHI, AU60 K YCTyNnKe HeGONBUIMX IPUIPAaHMYHBIX
y4acTKoB. XOTs# HCClAefoBaHMe NpoGJIeMBI IOKa3bIBaeT, YTO TePPHUTOPHAIBHEIC
crniopsl He sABiAlOTCA (peHoMeHOM mpouuioro. Ilo sToit nmpuyMHe B HacTosmee
BpeMs B3aMMOCOIJIaCOBaHHasl LIeCCHs MOXET MMeTh O4YeHb CepbesHoe 3HauyeHue. B
YaCTHOCTH, CTOPOHBI CIIOpa MOTYT JOTOBOPHTBECA O KOMIIEHCAUMAX 33 YCTYNKY
TEPpPUTOPHH, W  HeobA3aTeNbHO, YTOOHI ~ 3TM  KOMMNEHCAUWH  GwutH
TeppuTopHanbHeIMM. Kak mokasbiBaeT MpakTHKa, STM KOMIEHCALUN MOTYT GBITH
SKOHOMHUYECKHUMH, MOJIUTHYECKMMH - TIpu3HaHue, yCTaHOBJIeHHe
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AUIIOMaTHYECKUX OTHOUIEHHMH, BOCCTAHOBJEHMe MHPa M GesomacHocTH WM
UMeTh OTHONIEHHe K cdepe 6esonacnoc1;n\ -°  HeHTpajM3amua WM
IeMWIMTapH3alHA TEPPUTOPUH, BOGHHOE COTPYAHHYIECTBO H APYTHE.

Kax nokaskiBaeT MpaKTHMKa, KOTZA B De3yJIETaTe W3MEHEHHs TpaHHI
OKeaHa BO3HHMKAIOT HOBBIE OCTPOBA, MEXJYHApPOAHOEe COOGIIECTBO IMPHU3HAET HaZ
HOBBIMM 'reppmgpanH THTYJI TOTO TOCYZAPCTBa, B YbHX TEPPHTOPHAIIBHEIX BOAAX
ToAB/AeTCA HOBas Teppuropua. OfHako 3TOT BOmpoc Gojiee CIIOPHEIH, KOrza
MeHfeTCs PYC/IO MPHUrpaHM4HOM pekyu. Takum obpasoM, ecim obmas rpanuua
rOCyZapCTB pasfiefisieTCsi PeKo#, NMOCTelleHHOe M3MEHEHHE, PyC/ia PeKH MOXeT
TPUBECTH K 'rpaHcd)opmauuu‘hex(rocynapmeunon TPaHHIBL Ogznaxko, xorga
PYC/IO PEeKM MEHSETCA Pe3KO B 3TOM Cjy4yae M3MEHEHMe MeXroCyAapCTBEHHOM
TPaHMLBl He TIIPOMCXOAHUT. MeXrocyZJapcTBeHHas TpaHHMIia MO-IPeXHeMy
onpegesnseTcsa B COOTBETCTBHHM C IIePBOHAYAIBHEIM PYCJIOM PeKH. DTO pasjindue
6GBIIO YETKO ONpeZe/ieHO B MEXIyHapoAHOH M HaUMOHaJBHOM CcyzeGHOM
MpaKTHKe.

6. OcymecTBieHHe  TePPUTOPHAJIBHBIX  H3MEHEHMII B  KOHTEKCTe
JeKOJIOHM3allMH IIpeAIoJaraeT, 4TO KOJOHHaJbHBIE TEpPHTOPHH IIpHOGpeIn
TIOJIHOe CaMOyTIpaBJIeHHe, OCHOBaHHOe Ha OCYLIeCTBJIEHMH IIpaBa HapoZOB Ha
camoonpegenenue. Ha camom geste, ogHako, TpaHcdopManisa afAMHHMCTPAaTHBHBIX
TPaHUL, KOJIOHHAJILHOTO NepHOZA B MEXAYHapOJHble TPaHUIIBI MEXAY HOBBIMH
rocyzapcrsaMu B AQpuke m A3uH, IpHBeNa K TOMY, YTO COTHH STHWYECKHMX H
PEJIMTHO3HBIX TPYNII, BKIIOYas GBIBIIMe KOPOJEBCTBA (B GOJBITMHCTBE CIIydaeB
HMeIOlHe HCTOPUYECKOe KOHGPOHTaUMOHHOE NMPOWUIOE), HANPOTHB MX BOJH,
OKa3aJIuCh B €JHHOM HOBOM, He3aBUCHMOM rocyAapcTBe. JTa CUTyalus IpHBeJIa
BO MHOTHIX CIydYasX K IPOAOJDKAIOIIMMCH IPaXXAAHCKHM BOIfHaM, TpeGoOBaHMAM
cellecCHH, BpaXXAeGHOCTH MeXAy pas/IMYHFIMH IPYINaMH Hace/IeHUS H HAallUAMH.
ITouATHO, YTO IepecMOTP HCKYCCTBEHHBIX TPaHMIl, HaYePYEHHBIX KOJIOHHCTaMH,
€CJIY He COBCEeM, TO IO KpaiiHeii Mepe BO MHOTHX CJIy4asX, O3BOJIMI 6b1 M36GeXXaTh
TaKO# CHTYallyIH I[yTeM CO3JaHUA YHHTAPHBIX M XKM3HECIIOCOGHBIX TOCYZapCTB.

7. Kak ITOKa3bIBaeT HccaenoBaHue TIPaKTHKH Oprannsauun
O6penunennsix Hauuit, 3a MCKIIOYeHHEM OCOOBIX CIydaeB, MMEeBIIMX MeCTO B
TIepHOA, ZeKOJIOHHM3aI[HH H BHIBIBAIOMIMX MpOTHBOpeunsa B npaktuke OOH, naxe
B CJTy4ae 060CHOBaHHBIX TpeOOBaHUIL CyBepEeHHTETa, TEDPUTOPHA He MOXET OBITh
nepefaHa TpeGylomeMy TOCyAapCTBY, €CJIH Hapoi TePPHTOPHMH HPOTHB TaKOM
mepepaun. YTO KacaeTca MCKIIOYEHMIi, BcTpewatlomuxcs B npaktuke OOH, To0
MOZOGHBIX CIy4YaeB B MEXXAYHAPOAHOM ITPaKTHKE HEMHOTO, 3TO, KaK IIPaBHJIO, MaJIble
TEepPUTOPHH, HAaXOZAMHECS IO COCEACTBY C IPETEeHAYION[MM TOCYJapCTBOM M
UMeloIye C HUM ITy6oKye 3STHHYeCKHe ¥ S3KOHOMHYecKHe cBsa3H. K auciry mogo6Hbx
TEeppUTOPHIi HeJNb3Ad OTHECTH OTHOCHTENbHO GOJbIIMEe M O KH3HECIOCOGHbIe
TEepPUTOPHH, HAIIPHMEP HeCaMOYTIPaBsIONIyIocs TeppuTopuio 3anafHas Caxapa HiH
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GBIBUIYIO ITOPTYTAJIBCKYIO KOJOHMIO 3amafgHsni Tumop, xoropas B 2002r. crama
He3aBHUCHMBIM rocyzapcrsoM u wieHom OOH.
8. MexpyHaponHOe  IIpaBO,  yTBep)KZas  CaMOOIIpeJe/ieHHe  Kak

0611e06A3aTeIBHBIH MPUHIUII MeK/AYHapOAHOTO IIPaBa, KOTOPHIH IMPUHAIJIEKUT
BCEM HapoJaM M OOBABIIAIOLIEe er0 OCHOBOH CO3JaHMs He3aBUCUMBIX TOCYAapCTB,
He MCKJTIOYACT Nepexo/ia TePPpUTOPHAIBHOTO THTYJIa OT TIPEXXHETOo rocyZapcTsa K
OTJeTMBIIEMYCS TOCYAApCTBY. A B TeX Cy4Yasdx, KOT/Ia TOCyJapCTBO HE LEHCTByeT
JMCKPUMHHUPYET
HaceJIeHUe TePPUTOPHH, B TAKUX CIyYasx MeKJyHapoJHOe IIPaBO He MCKIIIOYaeT

II0 TNPUHUUIIY PaBEHCTBA W CaMOOIIpeJeieHHsA HapoAos,

ZaXe MpaBoO TPeTbHX CTPAaH HAPYWHWUTh TEPPHUTOPHAJBHYIO LI€JIOCTHOCTH AAaHHOTO
rocypapcTtsa 1 COnerCTBOBATh HapoZy TeppHUTOPHH B OCYIIECTBJIEHHH ceueccru.
B To IIOCKOJIBKY CyLIeCTByIOUMe MeXIyHapoAHO-IIpaBOBbIE
AOKYMEHTBI He COJeprKaT ZJAOIIOJHHUTEJIbHBIX KPHTEPHEB IJIsd OCYUIeCTBIEHHNA
ImpaBa Ha CeLeCcCHIO, YTO MO3BOJJIHMIIO 65b1 TIPpOACHHUTD yCJIOBHA, KOTrJa IMpaBoO HaU,PIi;I

JKe Bpeéewmi,

Ha caMoOIIpeZieJIeHHe MOXET OCYLIeCTBJIATHCH B GopMe OTAeNIeHHS WU CO3JaHHs
He3aBHCHMOTIO roCyZapCcTBa, eCTeCTBEHHO, IPaBO Ha caMooIpeieleHHe He MOXKeT
paccMaTpUBaThCA KaK HeOTpaHMYEeHHOe IIpaBO -da OTJeJieHHe [JIA BCeX
STHHYECKMX M JPYrMX Tpymm. B asrom cMbiciie KpaiiHe BaXHO CO3ZaHHe
MEXZyHAapOJHBIX PBIYAroB, KOTOphkle paspeiiany Obl KOHQIMKTHI, YYHUTHIBASL
coBpeMeHHble TPO6IeMBI.

9. TpeGoBaHUA CelleCCHH CErOHA 3By YaT IIOUYTH BO BCeX YaCTAX MHPa, B TOM
YHCjle BO MHOTHX eBDOIeHCKHMX cTpaHax. HesaBucHMO OT TOro, HacKOJIBKO
OTJIMYAIOTCS APYr OT Apyra IO3MIHUM TOCyJapCTB, OZHO HEOCIIOPMMO, He Bce
TpeGOBaHUA OTAEIIEHUS JO/KHBI M MOTYT 3aKOHYMTBCS CellecCHei, HO M He Bce
ZOJDKHBI GBITH OTBEPTHYTHI. M B TOM OTHOLIEHHH, KOHEYHO, osuuuy Kanazer, u
TeM Gosiee BeslMKOOpHUTAaHMM, MOTYT CTaTh BaKHBIM M C€PhE3HBIM IIpelleIeHTOM B
pelleHHH MHOTUX JPYruX TpeGoBaHuii, CBA3AHHEIX C celeccueii. Tem Gonee, ombIT
STHX IOCYJapCTB II0Ka3bIBaeT, YTO IIPOBeieH e pedepeHiyMa O He3aBUCUMOCTHU He
npezonpeeisdeT pesyjJbTaT MOCJIefHero, IYTo eule pa3 INOATBEPXKAAET MHEHUe O
TOM, YTO JIIOAW IPEIIOYHTAIOT JKUTh B TOCYJAapCTBaX CO CTaGHIbHBIMH
JleMOKPAaTHYeCKUMH TPAaAULAMY, yBepeHHbIe B TOM, UTO M B OyAylneM MX IIpaBo
Ha CaMOOIIpeiesieHHe He OyZieT OTBepPrHyTo, faXke B CTydyae TpeGOBaHH CelleCCHH.
10. ITpuunun uti possidetis juris ABASETCA YHCTO MOJIHTHYECKHM IIOAXOJOM U
He MPUHAJJIXUT K YUCITy IPHHIMIIOB O61Iero MeXXIyHapoJHOTO rpasa. To ecTs, OH
He MOXXeT OBITh HaBs3aH 6e3 coriacus cropoH. Mexmynapogusiit Cym B meie 1o
ciopy Bypxuna-®aco nmporus Maiyu orMedyaeT, YTO STOT IPUHIIMIT IIPHMEHAETCA B
TOH CTeIeHH, HACKOJIBKO IPHCYTCTBYET COTJacHe BCeX CTOPOH: «...IIOCKOJBKY, KaK
GBLIO CKa3aHO BbIlle, CTOPOHBI mpocwuu Cyz pemuTh STOT CIIOP Ha OCHOBaHHH
IIPHHIIUIIA HEPYIIMMOCTH T'PaHHII,

CJj1eg0BaTeJIbHO Cyll He MOJXKeT He NPHUHATH BO BHHMaHHE IIPHHIIHII uti possidetis
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juris ... ». Mexpgy TeM OOUIeNpHHATbIe IPHHIHIBI MEXIYyHAapOZHOTO IIpaBa,
ZeiICTBYIOT HE3aBHCHMO OT TOTO OGCTOATEIBCTBA JAIOT JIH CTOPOHBI CBOE COTJIaCHe HIIM
HeT. =

11. BHe KOHTEKCTa AeKOJOHH3AIHHY HEBO3MOKHO HAaHTH KaKo€-1nbo yeTKoe

JIOKa3aTeJbCTBO INPMMEHEeHMs INpHHuuma uti possidetis juris . CyTs sTOrO
NMPUHIMIIA 3aKAI0YaeTcss B MCKIIOYCHHM TeppuTopmii terra nullius, Torga xak
Takass Tpo6jeMa MOTJa CYIIeCTBOBATh TOJHKO B KOJIOHMATBHYIO 5moxy. 4rto
KacaeTcst IPUMEHEHH 9TOro IIPHHIINIA Ha abpPHKAHCKOM KOHTHHEHTE, TO SICHO,
yTO apHKAHCKHE CTPAaHBl NPHHMIM TaKoe pellleHHe II0 IIOJUTHYECKHM
COOBpaXKeHHAM C yYEeTOM TeOMOIUTHIECKHX OCOBEHHOCTEH CBOEro KOHTHHEHTa.
IToaromy, xak ormermn Mexaynapogusiii Cys OOH B gese mo cnopy Mexzy
Bypxuna-®aco u Manu, Takoe pemenne appHMKAHCKHX CTPaH «.... Pa3yMHBII
BbI6Op, KOTOPHIiT crmaceT APpHKY OT dpparMeHTaNH 1 6paTCKIX BoiH». To ecTs,
B cayuyae AdpukH, posb uti possidetis juris 6s11a B OCHOBHOM ITOJWUTHYECKOI],
NPOAMKTOBAaHHOH HEOOXOAHMMOCTBIO IOAJEPXKAHUS MHpa M CTaGHIIBHOCTH Ha
KOHTHHEHTe.

12. Amnanus HOpM 20
HCTOPUYECKHX 0OCTOATeNbCTB 3akmodenns Mockosckoro ( 16 mapra 1921r.) u

MeXXZAYHapOIHO-TIPaBOBbIX Hayasa BeKa H
Kapckoro (13 oxrabps 1921r.) m0roBopoB mosBojifgeT yTBepXAaTh, YTO JaHHbIE

JOKYMEHTBl ~ NPOTHBOPEYAT  HECKOJIBKMM  KJACCHYeCKHMM  NpPHHLMIAaM
MeXJZYHapoJZHOTO M JOTOBODHOTO IIpaBa. Boyee Toro, coriacHo IepBO# CTaThe
MoOCKOBCKOTO OroBOpa M BTopoii craThe Kapckoro 10rosopa, CTOpPOHEI 0643aIHCh
He NPHU3HaBaTh JOTOBOPA, IPUHYXAeHHbIe cruIoi. To ecTs, JaXke eC/IM TTOCTaBUTH
I0Z, COMHEHHe BOIIPOC O TOM, UTO BBIIEYNIOMAHYThIH nMpuHuun B 1921 roxy yxe
SIBJISLJICSL YACTHIO OOBIYHOrO IIpaBa U OyzeM cuuTaTh, yTo B 1921 roxy oH Bce emre
HaXOJMJICS Ha CTaZlMH CTAHOBJIEHUS, OZHO3HAYHO, YTO OH y’Ke ObLT 06A3aTe/IbHBIM
JJI1 TeX TOCYZAApCTB, KOTOpble MPH3HABAaJIM 3TOT NPHHIMII M CBOEH NMpaKTHKOH
MOATBEPXKAAAN O0S3aTeIbHYIO IOPMAMYECKYl0 CHIy mnocaenHero. HMubsimu
CJIOBaMH, OTH JOTOBOPHI SBJISIOTCS ellje OZHHM J0Ka3aTeJbCTBOM Opinio juris 1mo
BBIIIEYIIOMSIHYTOMY IIPUHUMITY, a [Jif CTODOH BBIUIEYTIOMAHYTBIH IIPUHLIHII

SABJIAJICS 0053aTeIbHBIM H KaK 0ObIYail, 1 Kak AOTrOBOpHAsA HOpMa.

OcCHOBHBIE TIOJIOXKEHHA JUCCEPTAHOHHOM PpaGOTHI OTPaXKEHHI B CJIEYIOIIHX
IIyG/IMKAIHAX aBTOpa:
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EFEjuwsniwwh  wdbkbwjununipjmip  Wdppjws  E dudwbwlulyhg
wpluwphnd nupwdpuyhtt thnthnjunipnibibph hppujwibugdwt htn juwws
hwpgtiph nuunwltwuhpmpuiip b punhputph pugubhwjndwbnp:

Unyl wpfuunnmpjut Wk munmdiwuhpynud kb nupusph ijwndwdp
nhwunnu dbkop phpknt quuwfwi bffwbwlukpp, hiywhuhp ki oii"inulmghmh,
wptuyphuyghwl, qhgmup  (ghuhwi) b wypkghwh: Zhtnjkiny thgwqquht
guuwpuwibkph  ppujuliwub phppopnomdukph b whwnmpymuukph
ypwiwhjugh hwdbdunwlub Jipmsmpjut  Jpw, puguwhuynynmd Gh
Jtpphuutph pojwiunuympiniip, hywbu twb pbhph ot Wywhwlnipmibp
dudwbwlmlyhg dhpwqquyhtt hpwjwhwpgh wuydwibpnuwl: Ugluunnwbpp
udthothnud t vnwpwdpughtt  thnhnjumpinmubtph  dudwbwywulyhg tnpdh
numdtwuhpnipjul npny wpymbpibkp pugwhwynbn] U jwpugpbing
dudwbwlwlhg wwpwdpuyghi YE&Gph pinpny hunuhoubpp:

Upluwunnipjmb Ukp hwwnil wnbn b qpuptgumd wujwp whunnipjul
untinduwi b dnnnipyutph Ynquhg hupunpnpuw ppugniuph hpuwjuugdul
htww Yuwywd hwpgkph numdbwuppmpiniip:  ZEnhbwlp, Yhpniskiny
dnnmnipnubkph hupunpnodwt uljqpniipp wywqunnipugdub
hudwwntpunnuwd, kqpuijugind t, np quympught dopnynmipnubph hwdwp
huptnpnouwt  hpwymbph hpugduit huwdwp wdbbundkd  Junypinnn Ep
hwinghuwinid  ny huptwjunwjwpynn wnmwpwdpukph tjuwwndwdp tppopn
whwnnipjnibutph yywhwheubpp, npnup hhuuynid Eht ywhwignn whnnipjub
wqquyhtt Yhwubnmpjul b mwpwdpughtt wipnpeujubinipjub Jkpuljubquiub
hpunniiph Jpu: Uwuwqupmpwgdwb htn juyjus UOY-h  Qjuunjnp
wuudpibugh wpwyunphuyh b UUY-h Uhowqquyhtt nunwpwih hpuwjuljub
nhppopnodul nunifhwuppmpyu wpynibpnmd, hiyyhu twb vhpwqquyht-
hpujuyut thuunwpnpbiph  Jtpnwdmpjut  hhdwt  Jpw, hinhuwyp
Lqpujugunud t, np wiqud hhdiwynpjws hupuhpluwnipjmt wwhwugubtph
iy pnud mwpwdpn sh Yupnng thnpuwbgyt) ywhwbhenn whnnipjwip, tpk gput
ntid & nnuipwudph dnnnynipnp:

Uyuqunnipugdwi hwduwnbpuinhg gmpu dhpwququyht hpurniiph
wnbtumpjul Jkp b Jhpwququyht hwpwphpmpymubtph  wpwlinhluymd
wnunjt) higpuhwpnyg b pupmbwynud dhwy whjuje yhnnpjut wnbnsdub
U huipunpnguwl hpunniiph Yuwyp: Uhgwqquyhit hpu]wiwi huwuwnwpenpbph b
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Ynunynh wijupmpjui hpywyumbt bupgn] UUY-h Upnupununnipjui
Uvhgwqquyht nuuwpwih  ppujwliwut ghppopnodwt dwbpudwui
JEpnismpjut hpdwb Jpw, hwunwmnud £ wjbt qunuhwpp, ap dhpwqquyht
hpwyntbipp sh puguenid whjwju whnnipoith uvnbnstin hhwpuynpmpenip,
npytu donnynmipputph hupunpnodwt hpunjnitph ppuljwbugdwt  dhyng:
Uhlunyt dwdwbwl hbphhwyp womd t, gnpdnn dhpwqquyhii-hpudujwi
thwunwpnpbpp sk ibpwpmd  uwkghuhugh  ppunnmiiph  ppuwjwbugdui
|pwgnighy sunhnpnohstikp, npnbp Yhuwnwltghtt wb wwydwbubpp, ph bpp
wiqqkph hupunpnodwtt hpwygniupp Ywpnn k hpml;mﬁmgt[hl‘ whpwndwl
wiljuwju yhnmpjuh unbnsdub dbiny: Liwbh sunhnpnohsubph puguljuynipjub
wyuydwibbpnud  pupinpnodwt ppumiipp sh Yupnn phuwplyl] npybu
wipwwndwl b whjwjn yhnnipjub vnbkngiut whvwhdwhuthwly hpuyniap
pnqnp kpuhy b (kquiwi judpbph hwdwp: Uju wondng juhunn whpudtown &
mukuw Uhpwqquupt (dwlukp, npnup §msku hu.lllml.(mpmmp]mimhpg‘ huioyh
wnut)ny, phwpyk, tkpYughu dwpnwhpubputpp:  Zknhuuljp, whhwjunipjut
wwhwlgtbph htw Yuwws hwpgkph mésdwb hudwp, Yuphnp b pipe
hwhwnby b hudwpnud Yutunuyh b wpwyk] bu UkS Rphnwthugh
Unnbtgnidubpp:

Zinpuwlp pubtwpymd E bwl uti possidetis juris uljqpniupp, npubu
Epypopnuyht h[nIp‘ wmwpwdph ujundudp mhwnnu dkpp phiphnt hundwp:
Pidugh nuunmdbwuppmpjudp wupqykg, np uti possidetis juris ulqpniuipp
Uhgwqquyhti hpwyniiph pughwinip ulqpmibp 3k npp whwp b Yhpundh
yhnwjuimpjuiu dwquuwl pnnp phyphpnud: Opybku wju huykgujupgp
hhdtunjnpnny  thwuwnwpybkp, hinhttwlyp ghunwpynd £t MUZU-h, twjuljhl
Zupwupuhuygh b QGEjunujuduyhugh thyinquwb gnpsplipughbpn:

Uphuwnwiiph whinpunueinud k twb dhigh UTY-h unbnsnudp (Upisgh 1945
p.) mch uywruwhph Yud gnpswnpiwb ukppn Yupywd dhgwqquyht
wuywwgptph (h&wpltyne jugpht: 19-py gkpgh b 20-py quiph uyqrh
Uhpwqquyhtu-hpwjwwi  thwunwpnpbph  JEipmsmpjut  wppymupmd
htnhmyp Gqpuhwiugmd k, np 20-pn nuph Gpypnpy nuubudjuynd nudh
gnpdunpuiutt wpghipt wpnkh ujumd tp Yuywbw;  npybku punhwinip
dhpwqquyhtt hpunjniiph pupugnighy dwu b 1919p. dkpuwih wuydwimgpht
hwenpnynn duwdwiwwypgwimu uyny wpghipp whwnp khwdwpl] hwunwwnws:
Uju uljgpniiph hundwntpuinmu hwwnnily nupwnpnipinit £ qupddmd Unuljjugh
(16 dwpnh 1921p.) U Ywpuh (13 hojubdpkph 1921p.) wuydwiwgpbph
wbjuipmpjut unppht: Fhqh hhdtwlwt ppnypukpp wpnwgnmJud bu
htnhtwjh hpwwnwpuljws ghunwlub hopjuwdhtpmd b bhpluyugyl G
Bphwih  whnwhwi bhwdwjuwpwih  ppudughnmput  pwlnyunkwnhp
Eypnyuljui b vhgwqquyht hpwyniuph wdphnt thuntpod:
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BASICS OF LEGALITY OF TERRITORIAL CHANGES IN MODERN
INTERNATIONAL LAW

’

«SUMMARY @

The dissertation is dedicated to research of issues and identification of
problems with regard to making territorial changes in modern world.

The paper elaborates on the classic methods of acquisition of entitlement to
territory, such as occupation, prescription, cession and accretion. On the basis of
comparative analysis of legal positions in international judicial instances and practice
of states, the content, as well as the role and meaning of the latter are indicated within
the terms of modern international system of justice. The paper summarizes research
methods of modern experience of territorial changes by highlighting and describing
outstanding characteristics of modern territorial conflicts.

The research of issues connected to rights of nations to self-determination and
creation of a sovereign state have a special place in the paper. The author comes to the
conclusion that for colonized nations claims of third party non-selfgoverning
territories, based on the principal of restoration of national unity and territorial
integrity of the claiming state have been the biggest encumbrance for exercising the
right to self-determination of nations in the context of decolonization. As a result of
research of practice of UN General Assembly and research of legal position of the
International Court of Justice connected to decolonization, as well as analysis of
international-legal documents, the author concludes that even in case of lawful and
justified claims of sovereignty, a territory cannot be assigned to the claiming party
without the authorization of the nation of the indicated territory.

Beyond the context of decolonization in the theory of international law and
practice of international relations, the issue of exercising the right to self-
determination by nations with the creation of a sovereign state still remains debatable.
The idea that international law doesn’t exclude the possibility of creating a sovereign
state as a method of exercising the right of nations to self-determination is provided
in virtue of detailed analysis of international-legal documents and legal position of the
UN International Court on the issue of declaring the sovereignty of Kosovo. At the
same time the author highlights the fact that international-legal documents that are
in force do not include any additional criteria that specify the time and circumstances
upon which self-determination right may be exercised and in the form of creating a
sovereign state. In the condition of absence of such criteria, self-determination right
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can’t be viewed as an unlimited right to separation and creation of a sovereign state
for all ethnic and linguistic groups. From this point of view, the creation of
international-legal mechanisms is necessary, which could have effectively resolved
disputable issues considering modern problems. The author discusses the practice of
United Kingdom, Canada and Spain as important precedents in the field of regulation
of issues connected to claims of sovereignty.

The author also discusses the principle ut7 possidetis juris as a secondary basis
for acquiring entitlement to territory. In the process of research of the subject, it has
been identified that the principle ut possidetis juris is not a general principle of
international law which has to be implemented in all cases when nationhood arises.
The author discusses the processes of fall of the Soviet Union, Yugoslavia and
Czechoslovakia as arguments which support the justification of the mentioned
concept.

In the paper the author also addresses the topic of contestation of international
agreements which have been concluded under threat of force or use of force before
the establishment of UN (before 1945). After making an analysis of international-legal
documents of the end of the 19th and beginning of the 20" centuries, the author comes
to the conclusion that the emergence principle of use or threat of force has began in
the second decade of the 20" century and after the treaty of Versailles of 1919 the
‘mentioned principle was already an element of general international law. In the
context of this principle, special attention is paid to the issue of invalidity of the
Moscow (16.03. 1921) and Kars (13 .10. 1921) treaties.

The main provisions of the dissertation found their way into the scientific
articles published by the author and have been presented in the sub-faculty meetings
of the department of European and international law of Yerevan State University.

22

© National Library of Armenia

7 Uqqught gguuinul

L

O P
g

pks

\\



© National Library of Armenia



