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GEVORGIAN GARIK SEYRAN

ISSUES OF CLAIMING IMMOVABLE PROPERTY FROM ADVERSE POSSESSION
IN THE REPUBLIC OF ARMENIA

SUMMARY

The problem of recovering immovable property from adverse possession is one of the
most relevant issues since the establishment of private property rights. The legal aspects of
recovering immovable property encompass not only apparent cases of encroachment upon
someone else's land or buildings but also instances where property has been transferred through
a series of transactions and ended up in the possession of a bona fide acquirer.

Armenian legislation provides various legal remedies aimed at restoring possession by
the owner or lawful possessor. Unlike foreign legal systems, Armenian law allows for self-
defense even after the cessation of the encroachment, and it also establishes an administrative
procedure for removing encroachments on immovable property. Consequently, it becomes
necessary to identify the relationship between these legal remedies and the rei vindicatio. This
question is particularly relevant given that rei vindicatio is constrained by three-year limitation
period, which does not apply to extrajudicial remedies.

From theoretical perspective, it is also interesting to examine the nature of the rei
vindicatio and the nature of the owner's relationship with the infringer as protective relative
legal relations. Despite scholarly views that protective relations are always relative, Armenian
legislation creates prerequisites for forming new perspectives on this issue. Upon winning a
vindicatory action against the infringer, the owner is granted absolute protection by the state
during the enforcement stage against indefinite group of people. The extension of the court's
eviction decision to third parties gives reason to believe that absolute protective legal
relationships arise between the owner and an indefinite circle of individuals who illegally
possess the property at the time of enforcement, while the prevailing position in legal science is
that protective legal relationships always have a relative nature. These provisions are also
considered in light of the principle of sententia jus facit inter partes, which means that the
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binding nature of judicial acts extends only to the participants in the judicial process and due
process of law constitutional guarantee.

First and foremost, it is necessary to clarify the definition of the current concept of
possession of immovable property in the Republic of Armenia. Considering the operation of the
registration system for property rights, the definition of ownership solely as a factual state
remains ambiguous. It is worthwhile to explore the possibility of applying the concept of
registered possession. The approach to defining property possession affects crucial issues such
as the application of a short three-year limitation period to property vindication, the omission of
which does not extinguish the right of ownership itself, and the determination of the manner in
which the thing is lost by the owner—whether voluntarily or involuntarily—which is decisive
for resolving disputes in favor of either the bona fide acquirer or the true owner. These
questions have not only theoretical significance but also practical implications, as evidenced by
the contradictory judicial practice of Armenian courts. Resolving these issues will also help
address the problem of differentiating between vindicatory actions and negatory actions.
Attempts to replace vindicatory actions with negatory actions can be observed in judicial
practice.

Significant attention should be devoted to the problem of the relationship between
vindicatory actions and restitutionary claims in cases where the plaintiff's possession is lost
through a chain of voidable transactions. The relevance of this issue lies in the application of the
presumption of voidability of transactions that contradict the requirements of the law, such as
the alienation of another person's property. Additionally, the functioning of a positive
registration system and the presumption of the legality of entries in the state register of rights
create a situation where, for successful vindication against an unlawful possessor, the plaintiff
must combine several substantive legal claims for effective protection of rights.

Moreover, disputable situations arise when a private law dispute is considered by an
administrative court (when dispossessed plaintiff challenges the property rights registration of
the possessing defendant instead of submitting a vindicatory claim), which allows
circumventing the rules protecting bona fide acquirers.

It should be noted that the legal remedies of protecting civil rights can restore violated
rights only through effective enforcement of the court's decision to provide protection to the
owner. Particularly for a vindicatory claim, similar to a claim for awarding, the key aspect is the
implementation of the court's order to recover the property from the unlawful POSSessor.
Therefore, there is a need to investigate the procedural peculiarities and problems of enforcing
court decisions on the satisfaction of immovable property vindication. The relevance of the
problem lies in the fact that the protection of possession is not limited to court proceedings and
obtaining the desired court decision, as the legislation provides contradictory regulations
regarding the challenging of actions or decisions of court bailiffs in administrative courts, which
are entitled to suspend the enforcement process of the final court decision on eviction.
Essentially, the same dispute over the recovery of immovable property from an unlawful
possessor is re-examined in the administrative court. Given the current regulation and
established legal practice, the effectiveness of vindicatory claims as a means of protecting civil
rights is called into question. Undoubtedly, legal doctrine should be preserved in order to clarify
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the meaning of legal provisions, however, legal science should also study the realities of law
functioning in a broad social context, and legal norms should be examined as a living force.
Therefore, an examination of the nature of immovable property vindication in a vacuum, outside
the legal system and detached from the purpose that legal remedies of protecting civil rights
should serve - the restoration of violated rights - would not fully reflect the essence of the
researched method of protection and 1ts place in the system of legal remedies in the Republic of
Armenia. o

The aim of this research is to systematize legal remedies of protecting civil rights aimed
at restoring lost ownership over immovable property, determining the legal nature of
vindicatory claims, and their place in the legal system of Armenia. The object of this study is
the social relations related to the violation of property rights resulting in the deprivation of
possession by the owner, as well as those related to the realization and protection of property
rights aimed at restoring possession. The subject of the research includes the norms of the
current Armenian legislation and other legal systems, as well as the doctrinal views of legal
scholars on the issues of recovering immovable property from unauthorized possession.
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