





























OTACJIBHOIO MpEUEACHTa, OCHOBBIBAIOCS Ha HOPMaruBHO - npasonoﬁ CHCTEME JaHHBIX rocynapcrs,
Hepnas cuily B JCHCTBYIONIEM OGBEKTHBHOM MpaBe, B 3aKOHE GONBIIEH IOPHIHYECKOH CHIlbI, B
Koncrutyumu.

Tem ne MCHCE, pacCMOTpPEHHas JAEATENbHOCTH BBICHIMX Cy,lle6Hle OpraHoB HMEET
OrpOMHO€ 3HA4Y€HHE B Jene pam;m‘un npasa H CTAHOBJICHHSA npaBonopsiika, CreneHb
YCTOMYHBOCTH KOTOPOIO BO MHOIOM 3§nucm OT COOMONECHHS MPHHIMNA €AMHOOOpa3Hs cynebHoi
npam:uxu.

OcHoBHBIE BLIBOABI IHCCEPTAIHH

B pesynbrare nccnenoBarms Gbuin CENAHEI CIIEYIONIHE BHIBOIBL:

1. Bes mpaBoBas cHcTeMa AHIIMHM €O31aBANACh CYAbAMH. D10 NPELEICHTHOE MPaBo B HaykKe
TIPHHATO  pa3iii4aTh KaK KJACCHYECKOE NpeLeeHTHOe MpaBo. CyabH CICAOBAIH  CBOMM
TPEUE/ICHTaM TIDH PAaCCMOTPEHHH CXOKHX €, HO MOTJIH M “OTGPOCHTL” ycTapeBIIMii W He
OTBEHAIOWIMHA CMPABE/UTHBOCTH NPELIEJIEHT H CO34aTh HOBEIN. [[enbio npaBoTBOpUECTBa cyneit B
AHIJIHH SIBIANIOCE AOCTHOKEHHME CTIPABE/UIMBONO PElIEHHA M0 AEiy, CPEACTBOM € JOCTHKECHHUS
STOH LEJIH BBICTYNal NPHHIMIT — AHATOTHYHOE PA3PEIIAT AHATOTHYHBIM CIIOCOGOM. Ipeuenentsi,
CO3/1aBacMbI€ CYICOHBIMU OPraHaMH B MPOLIECCE PACCMOTPEHHS KOHKPETHBIX JIEN, BBICTPAHBAUCE
B 0COOYIO MNpELENEHTHYIO CHCTEMY NpaBa. AHIIHACKHA Cyabs MOr He PYKOBOJICTBOBAThCH
CYWIECTBYIOLIAM, HO HE MNOAXONAMM NPELICACHTOM, H CO3/IaTh HOBBIi, U €CIIH JIAHHOE PElICHUE
Cynia He GbLIO0 00KANOBAHO, TO OHO MOJYHANO CHITy H CTAHOBHJIOCH O0S3ATENBHBIM [UIS AAHHOTO
CyAa NpH paspeliCHUH aHAIOTHYHBIX . B ciyuae ke 06xanoBaHus, HO OCTABJIEHHS B CHIIC
BLICIIMM CYIEOHBIM OPraHOM, MOKHO KOHCTATHPOBATE, YTO Cy/ MEPECMOTPEN CBOKO MO3HIMIO H
BbIPa0OTaNl HOBBIi NPELEIEHT.

2. IlpaBoBbIE CHCTEMBI OCYAAPCTB, BXOIAUIME B POMaHO-TEPMAHCKYIO NPABOBYIO CEMBIO,
uMeloT KoHeTuTyumio, W Bce cdepbl OOIECTBEHHON KH3HH PEryiupylOTCs Ha OCHOBE
HOPMATHBHBIX IPABOBEIX AKTOB. 3aKOH ABJISETCS OCHOBHBIM HCTOYHHKOM Npasa. [1paBoTBOpUECTBO
CyAeH MMECT JNH30AMYECKHI XapaKTep, CO3JABACMBIE NP TOM IPABOBBIE NOSMLIAH JOJDKHBI
COOTBETCTBOBATb ACHCTBYIOIIEMY OOBEKTHBHOMY npas.y, yeprnarb CHJIy B akte OoJblieii
IOPUIHHECKOH CHibl, B KOHCTHTYLMH. JIeATENBHOCTE BBICIIMX CYNEGHBIX OPraHOB B 3THX CTpaHax
TPECNe/lyeT Le/lb — AOCTHMEHHE €AMHOOOPAa3HOTO MPHMEHEHHs 3aKOHOJATENbCTBA. CpeicTBOM
BBICTYNAIOT KOHCTHTYLMOHHBIE NPHHLIMIIBL - IPUHLIAI 3aKOHHOCTH, NPaBa M cBOOO/IbI YENOBEKA, TO
€CTb KOHCTHTYIIMOHA/IM3ALMSA KaK 00BEKTHBHOTO NPaBa, TaK M CyA€OHOH NPAKTHKH.

3. Knaccuueckoe NpELE/ICHTHOE NPABO HE MOKET BO3HMKHYTH B CHJIy 3aKOHOJATEeNIEHOro
NpU3HAHKA MNH B CHITy O0O3HAYEHMS KOHKDETHOTO PELICHHA “TIPEUEICHTOM”. ITpeuenentHas
CHCTEMa TpaBa BO3HWKACT €CTECTBEHHBIM 00pasoM M rHOKO pearupyeT Ha H3MEHSIOUIHEcs

00LLECTBEHHbIE OTHOWICHMA, TMIOCPEACTBOM AHAIOTHYHOIO paspCli€Huss OJHOTUIIHBIX JICJL.
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MCTOYHUK TIPaBOBOI HOPMBI ONHPAETCA HA IOPUAHYECKYIO TPAMIIMIO, KOTOPO# Cylbsi NpUIaeT
WHIMBHAYANBHBIA XapaKTep B KaKIOM OTACIBHOM Cly4ae, COOTHOCS €€ C NpeablayIHMH
pelICHHAMH, MW B KOTODOM OFPOMHO€ 3HAYEHHWe WIPAIOT JIMYHBIE KavyecTBa CyIbH, €ro
PaBOCO3HAHHUE U NPOPECCHOHANH3M.

4. IlpeueeHTHOE NMPaBO ABJIAETCA CHCTEMOMH JOTONHAIOMIMX APYT ApYyra W B3aUMOCBA3AHHBIX
TPHHIMIIOB M PaBOBBIX HOPM, KOTOPBIE BHIPKAIOTCA B (JOPME KOHKPETHBIX CYAEOHBIX PELICHHIA.
DTH NPUHUMIBL M HOPMBI BMECTE COCTaBIIOT HOBOE KAuyecTBO, MOXHO CKa3arh, 0CO0yI0
MPaBOBYIO CHCTEMY OOIIECTBA, BBINONHSIOUIYIO PEryNATHBHYIO M OXPAHMTENBbHYIO (yHKLHMIO
npasa. [IpeneneHTHas CHCTEMa TpaBa BHIPaXaeTcs B 000CHOBAHHM OT MpPELE/ICHTa K npeueu.e!-rry,
YTO MpEeANoNaraeT HEPAPXHMIO, 0COOYIO CONOTIMHEHHOCTH NMPELENIeHTOB. MeCTo NpeLe/IeHTHa B 3To
MEpapXMH 3aBUCMT OT CTaryca CyjaeOHOro oprawa, co3iaBmiero ero. JlaHHOE CBOHCTBO
NpPELENIeHTHOTO [IpaBa MpOSBIAETCA B OOECTIEUEHHH COTJIACOBAHHOTO MEXaHH3Ma JCHCTBUS
COCTABJISIONIMX MPELE/ICHTOB, [Tl PA3pELIEHHs BOSHHKAIOMNX MEXTY HUMHU TIPOO/IEM M KOJUTH3HIA.

5. Ecnu mpeueneHt - 3T0 pemieHre Cyna Mo KOHKPETHOMY JieNy, cTasuiee o6pasuom 1pH
paspeleHHH aHATOTHYHBIX JIE)l, TO MpPELeICHTHas CHCTeMa Npasa — 3To 0cobas, CorlacoBanHas,
B3aMMOCBs3aHHas W B3aWMOOOYCJIOBIEHHAA CHCTEMA HOPM M MPHHIMIOB, BBIABJICHHBIX B X0J€
NPaBOTBOPYECKON IEATENBHOCTH CYJOB, ABJIAIOLIEHCA OCHOBOH B MpaBOi CHCTEME TOro WM
HHOTO roCyaapcTBa.

6. T1paBOTBOPYECTBO M MPABOCYAME B3aUMHO JOMOJHSAIOT APYr Jpyra, W [eHCTBYIOT
COrJIaCOBAHHO, TaK KaK 3aKOHBl HWMEIT abCTpakTHOE CONCpP)KAHHE W HAMOJHAKOTCA
Ka3yMCTHYECKUM COAEP)KAHHEM B MPOIECCE WX NMPUMEHEHHUS.

I'panuusl cyneGHOrO MPaBOTBOPHECTBA YCTaHABIMBAIOTCA 3akoHozateneM. TpeGyiores
3apaHee OnpeseNieHHbIE PaMKH, NPEIBAPUTENILHOE pa3pelleHne, KOTOpoe 1aeT 3aKOHOAATENb.

Cynpsi HE MMEET MpaBa NPUHAMATH PEIICHUA MPOTHB 3aKOHA, NKE €CIIH OH YBEPEH, 4TO
peryiMpoBaHde MO 3akoHy HeuenecooOpasHo. Ho korna peds HAET O  KOJUIH3HAX,
HEONpPEENCHHOCTAX B 3aKOHE M KOH(IMKTHBIX CHTyaUMsX, TO 3[€Ch CyJbs OCYIIECTBIIACT
NpaBOTBOPYECKYIO JesTeNbHOCTh. Ha npuMepe pa3sBuTHA 4acTHOIO MpaBa, UCTOPHA NMOKA3bIBACT,
YTO OHO COBEPUIEHCTBYETCA B pe3yJbTare CyNeOHOH JesTensHOCTH. I[IpaBOBBIE TO3MIIMH,
BhlpabaThiBaeMbple CyJaMH B  pe3yJibTaTe pacCMOTPEHHMs KOHKPETHBIX Jen C  LENbIo
€IMHO00OPA3HOIO NMPUMEHEHHS 3aKOHOATENBCTBA, BHICTPAUBAIOTCA B ONPE/ETICHHYIO CHCTEMY H,
B KOHEYHOM cyeTe, MPUHUMAIOTCA 3aKOHOJAATENEM NpHM H3JaHuu 3akoHoB. Ho cyneGHoe
NPaBOTBOPYECTBO HMMEET IMU30JIMYECKHI XapaKTep, MOCKOJBKY MOBOA K GONbmIOMY 4HCITY
HOPMATUBHBIX AKTOB HE MOXET OBITH HaH Cylle6HblMH PEUICHUAMH.

7. Pemenus KouncruryumonHoro Cyna no mNpH3HAHHMIO HOPMATHBHOIO TNpPaBOBOrO aKTa

(nubo  ero uwacth) He cooTBETCTBYIOmMM KoOHCTMTYyIHMM  ABISETCS  HOPMOTBOPHYECKOH

21

© National Lil'ary of Armenia



ACATENBHOCTEIO KOHC’FMT'yuHOHHOFO Cyna, H co3aaBaeMoe MpH 3TOM HOBOE Ka4Y€CTBO NnpasoBOro
PEry/IMPOBAHHs  ABNIAETCA YaCTBIO 3aKOHONaTenbcTBa. CBONMCTBOM mpeleseHTa 06analoT
u3jioxeHnpie B Pemenuu npasossie nosuumn Cya, KOTOpbIe CXOXH ¢ ratio decidendi, To ecrp
00sA3aTeNnbHON YacThIO NpeueiCHTa, Ha KOTOPOM OCHOBBIBAETCA PEICHHUE H KOTOpOMY o0s3aHbI
CIIEA0OBATE HHXKECTOSALIHE Cyasl npuﬂpaccmorpcnuu HOIIOGHHX Aei.
8. CosnaBaemble BBICIIMMH CyIEOHBIMH OpraHaMu ApMeHHH MPABOBBIE MO3ULIMK 00/1aNAI0T
TPU3HAKAMH OTAC/ILHOIO NPELEACHTa, KOTOPKIE, B YaCTHOCTH, BHIPAGATLIBAIOTCA B Pe3yJibTate: a)
TIpaBOTBOPYECTBA BEICUIMX CYNIOB (KOPPEKTHPOBKA 3aKOHONATENBCTBA, aHANOTMS MpaBa); 6)
Pa3bACHCHHH CKPLITOrO CMEICIIA 32KOHA H OLEHOYHBIX NOHATHI B HeM (IIpeLieIeHT-TONKOBAHHE); B)
OLIEHKH (pakTHyeCKOro cocrasa (npenenent-kBanupukauus). Bo Bcex 3tux ciayvasx Cyn
SaK/Ia/ibIBaCT ~ HOBOC  MNpPABOBOC  PEry/IHPOBAHHE OGLIECTBEHHBIX  OTHOLICHHI, KOTOpOe
CTaHOBUTCS O0A3ATENBHBIM U1 BCEX HIDKECTOAMMUX CYJIOB, NPH PacCMOTPEHHH AHANIOTHYHBIX
JeIL.
9. Co3naBaembie BBICIIUMH CYACOHBIMH opraHami PA u PO npaBoBkle MO3MIHH OCHOBAHEI
Ha 3aKOHOJATE/BCTBE, H HE HAXOIATCA B CHCTEMHOH B3aHMOCBA3H IPYr OTHOCHTEIBHO IpYra.
JlanHoe MNOJIOXKeHHE HE MO3BONSET MPABOBHIM MO3MLMAM CO3/IATH 4epey B3aMMOCBA3AHHEIX,
B32MMOBBITEKAIOMNX MPABOYCTAHOB/ICHUH, KOTOPIC CMOMIM OBl CO3aTh CTPOHHYIO CHCTEMY
COMOMMHMHEHHOCTH, KOTOPOC ABSETCA NpPH3HAKOM Mpasa BooGme. Takum o6pasom, npaBosbie
TO3HLIMH BBICUIHX CyAeOHBIX OpranoB P® u PA, umes crpykTypHOe CXOACTBO C MPELIEICHTOM, H
ABJASICH CBOGOOPA3HBIM HMCTOUHMKOM [DABa, TEM HE MEHee, He 00pasyloT NpeUeIeHTHYIO
cucreMy npasa. HopMaTuBHBII NPaBOBO# aKT SABMSETCS OCHOBHBIM HCTOYHHKOM npaBa, KOTOpoe
PEryJIMpYeT NPAKTHYECKH BCE OOLIECTBEHHBIE OTHOMICHHS.
Tem He MeHee, paccCMOTpeHHas JEATENBHOCTH BBICIIHX CyneOHBIX OpraHOB HMMeeT
OTPOMHOC 3HAYCHHC B J€N€ DPasBMTHA NpaBa M CTAHOBJCHWA  [ABONOPANKA, CTeNEHb
YCTOHYHBOCTH KOTOPOIO BO MHOTOM 3aBHCHT OT COO/IOZICHHS TIPHHLINA €MHOo00pasKs CyneOHOk
NPAKTHKH.
OCHOBHbIE NONOKEHHS IMCCEPTALIH OMYG/THKOBAHBI B CIIEAYIOMINX CTATHAX:
1. TlpaBoBas NOJMTHKA B YCIOBHSX NPABOBOI pedopMBI B COBpeMEHHO# ApMeHHn//3aKoH U
JercTBUTeNbHOCTS, Ep., 2008, N 3, c1p. 46-49.

2. HekoTopbie BOMPOCHI KIACCH(PHKALMH HALHOHATBHBIX npasoBbix cuctem// 3-1 Hayunas
Kondepenumsa PAY, C60pHyk Hay4HbIx crareii, Ep.,2008, ctp. 626-634.

3. CynebHoe npaBOTBOPHYECTBO, KaK COCTABISIOAS CHCTEMbI npasa oOuiecTBa//3akoH M
AeficTBuTENBHOCTS, Ep., 2009, N 8, cp. 38-40.

4. CyneOHbIf NPELEIEHT, Kak HCTOYHHK npasa // 4-s Hayunas Kongepenums PAY, Coopuuk
Hay4HbIX crareid, Ep.,2010, ctp. 209-217.

5. CpaBHMTENBHBI ~ aHANM3  COLMOHOPMATHBHOI KYJbTYpbl  TPaAMUMOHHBIX W
TpaXIaHCKUX 061ecTB//I0CyAapCTBO H npaso, Ep., 2011, N-353, c1p. 83-88.
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£rPUSPLU z2BUSNCP UUCYUr3UL

AUSUYUL LUNUAENC 2ESNL2MYMUSPL
NESNRESNPULLEP PLUMUYUL 2UUTYU Nk
(SEUULYUL b ¥NCOLUYUL 2PULURLYPLUES)

Unyti wnbbwpimuwfuwt  wyhiunwipp hpjws E htnpunphppughtt hpuduljut
hwdwlupgbpnud quunujuwt twhwnbyh bbn juyws bhdbwpinhptbph hudwijhp
nunuwbwuppnipyubin:.: Quunufbwuppmpjul wpyniipmy - hknhtwljp hwiql) B owyle
kqpujugnipjul, np wiqnuwpuntwful, pndwbwgkpdublwb b hkwjnphprught
hunfwywpgtpnud gnpénn bwpuunbuyught. hpunfmbpp  nuppkpymd £ hhdtwljwinud
hEwnlyuw) hwnljwithpitpn: ;

Uligin-uwpunbwljwtt  ptwnwbhph  Epypubph  ppujuiutt hwdwlwpgbpp
hhttwlwbnud dbwynpyty b puinwljut npngnudubph wipnynitipnud, npniip Epjupuinl
dunfwbwljh phpwugpnud Juqut) ki pinhwimp hpuyniipp, npybu hudwlwupg, wuw
nniwbwgbpdwbuluwt  plnwthph  whnmpmmubkph  hpujuiut - hwdwlwupgbpp
Adlynpyty Eu whnnipjut Ynnuhg punniiws inplunnpy-hpudujwts wntph dhgngny:

Tuuwlub  twhugbyughtt hpugmbpp, Ulgihugh b Zendbwlwb  hpuyniuph
ophtwyny, nmuph htnlju; wnwbdtwhwnlnipibitpp’ puunwynpittpp Uigthuynud b
Mpkwnnputpp Zhtt Zondmd ok Bu ppuiuwb hpujuwunkns  dwpdhubp,  tputg
npnpnufutpp hhutbp o ny pl hhtipupfuhugh Ukppn quninjnn tnpdunhy hpuduljuty
wlntph Ypw, npinkn wipnh nidp npngynud £ wyn hhpupjupuwynud qpuntgpug nhppny,
wy] bpwbp htwpwynpmipmt b mbbkgh]  Eubpn]  wpnupnippul - ulqpnitiphg,
Udwhwpnyuinuly gnpskpp (nusky hl{\uhmmhu; Alim]:

bpt  Ulgqihuymd  nuununpp httwpunnpnipynit mup - bhdidlp  hwunwjwi
hwbquuwbptitph withudwyunwupwinipjut Jpu b wnugtinpyybing wpnupnipejwi
ngny shhpwnk]  gnmupnii nbkgnn  bwjuwnbyp L unbndkp  unpp,  wyw
nndwbwgbpdwbwui  hwdwliupgnud  quunugnpp Yupnn £ shhpunkp  qnpénn
tnpuunnpi]-hpurdulut wipnp Wyt bpdbudnpling bpu wibwduegunueubngegnip
wkih pupdp hpuuljut nid nukgnn wljnpt:

Mnuwtwgbpdutulut  ppudulul pinwbhph  hpodulub  Gupguispiut
tyyunwlp hundpljunud £ 2pfiulut Opkupnud (Uwhtwbiunpn pyntinud) undpugpdus
uljqpniipiiph  hpwgnpsuwl, ppuljutiugdul htwn, npu hkwn dkjunkn wn tyunwlhu
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hutibint  Uhgngp  unylybku Zputwlwl  Opkupmd  wipugpus uljgpniiipibiph
(Uwhdwbwnpnipjutt ghpuljuynipynd, ophuljwinipymi) whpinhp hpugnpsnudi b
Lwhiuntywihtt npngonudubph Uyuinulp opkliph Upwwnbuwly Yhpwenut b jalsi el
hpujulyhpwn  dwpdhuukph Ynnuhg:  Ujuptipl’ nndwbwgkpiwbwlwl - ppujuljuh
punwthph hpujwlui jupquiyapdui byunnwlp hwdpblunud £ wj hwutibjn uUhgngh
htn, wjuhtipt byywinwlp b Uhgngp tinylwbinud ki

Ulgin-uwpuntiwjutt - hpujuljwi punwthpnud - hpujuljwi Jupquijnpuwt
Uyunnulp hudpiljonud £ wpnupnipjub hwubljnt htan, pwth np nunuwynpubpp
Juupjws skt unplunhy-hpujwlub wlwnbph hhbpwpphuynyg b htwpunjnpnipyni
niubt  wowglnpyl)  Uhuyl wpupnipjul - hwubbine hyunwlng, wlwnghuyh
Yhpwndwl  dhgngny, wjuhlip Ulwbunhyp  msk]  wlwbwnpy duny:  Ujunkn
tyuwnwli nu Uhgngp skt hwdpund:

- Ulign-uwpuntwljub hpujwljui hulwlwpgnid wnutidwhunamy Lpwhwlnipynit
niikl  undnpnyplkp no uubnnypbpp  (nppwt hwgny E wjwnnypp wjbpwb
wyiih Junwh b hpdigmt bpu Jpu Ulgihugh nunnwiynpp): Mndwbwugbpiwiwlwh
hpujuwlwh  pwnwithph yhnmpnbbpnd - pupdpugny nuuuwlub  dwpdhtbbkph
hpujwuntnd gnpsnikinipjut dwdwiul sunn llmplm[n[nuf El b UbS bpwbwlmpymi
Eu Juybmu hpujwpwbuljwl gayuphtugh Unnuhg wnwgwplpny Enutwyubpt no
Uhgngukpp: i

Onlwbugbpiwtwfut  pnwbhph Uk ki dinbnud htwnpunphpruyhtu
hwipuwybtnnpymbukph hpujujwi hutwlwpqbpp: Ujunkn pupdpugnyi nuunwljub
Uwpdpubtpp unbnsnud Gu jnipwhunny twhpuntwubp® optlunpmpjut whwnghw
Yhpwnkihu, opklip Ukl iwpwiitjhu b thuwunnuljub hubquiiwbpbtpp quwhwnkhu:

Uwhdwbwnpuljwl JEpuwhulnnnipymi hpujwiiuging dwpdhtip hpwlwbugtnod
£ bwb unplwunbns gnpsnibnpymi’ hpwjulwt wlnkpp hwjwuwhdwbwnpuljwi
hunfwptiny b wyuyhuny YEpuguibyng upwlig mdp:

Ugluwwnwbiph Jipgmu dhwlbpuypjws ki hpdbwluwl  wowgwplmpnibubpp b

tqpuljugnipiniiitpp, npnip  muku ghnunbuwful b gnpshwljub-Yhpunwluh
lpwhwlmpyni:

24

KRISTINA SARDARYAN

JUDICIAL PRECEDENT IN THE LEGAL SYSTEMS OF THE POSTSOVIET STATES
(THEORY AND PRACTICE ISSUES)

The doctrines of precedent of stare decisis and jurisprudence constante are fundamental
ingredients of the evolution of judicially created rules. Although much attention has been given
to the evolution of the common law under a stare decisis principle legal evolution under
alternative doctrines of precedent remains an open theoretical issue. Precedents that reach or
surpass the required level of consistency become a persuasive source of law, affecting decisions for
future similar cases.

The legal doctrine of stare decisis (literally to stand by things that have been settled) implies
that courts should adhere to past legal precedent on issues of law when deciding pending cases.
Jurisprudence constante doctrines hold that judges should only consider themselves bound to
follow a consolidated trend of decisions. Judicial decisions do not bepome a source of law until
they mature into a prevailing line of precedents.

We elaborate on this simple framework to analyze features of legal evolution under
different parameters of the problem. Most importantly, we show that the stability and change of
legal precedents are affected by the institutional thres hold of jurisprudence constante and the
weights attached to established precedents and recent jurisprudential trends. Our study
concentrates on the evolution of precedent within either a unitary judicial system or a system in
which precedents have an intra-jurisdictional effect, rather than an inter-jurisdictional effect
across different judicial branches.

Formally, post soviet state is a “civil law” jurisdiction, which means that laws are not as open
to modification by judges as in “common law” systems, such as that of the England. Despite the
fact that precedent is currently not an officially recognized source of law, lower courts tend to
follow the principles established by the supreme courts. This practice existed even under Soviet
jurisprudence, when only a limited number of the supreme courts’ decisions were published, but
many judges still followed their natural instincts to comply with them. Now, practicing litigators

frequently cite cases “for informational purposes only” and, while the judges are not required to
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do so, they tend to follow the patterns established by the higher courts. Precedent has some
limited official recognition in Article 304 of The Code of Arbitration Procedure of Russian
Federation which gives the Supreme Arbitration Court the right to overturn a lower court
decision if it contradicts other established decisions on similar matters.

Currently, only the top post so;et courts can overturn their own decisions. Constitutional
Court .decision on the recognition of a normative legal act (or part thereof) to be unconstitutional
rulemaking is the Constitutional Court, and may create a new quality of legal regulation is part of
the law. Property precedent set out in the Decision have the legal positions of the Court, which
are similar to the ratio decidendi, that is a mandatory part of the precedent on which to base a
decision and that the lower courts must follow when considering such cases.

Created by higher courts Armenia legal positions have features specific precedent, which, in
particular, are produced as a result of: a) the higher courts of law-making (adjustment of
legislation, the analogy of law), and b) to explain the hidden meaning of the law and valuation
concepts in it (case-interpretation) c) the assessment of the actual composition (precedent-
qualification). In all these cases, the Court establishes a new legal regulation of social relations,
which is binding on all lower courts when considering similar cases.

Created by higher courts Armenia and Russia legal positions are based on law and not in the
system relation to each other. This situation makes it legal to create a series of related items, that
would create a coherent system of subordination, which is a sign of law in general. Thus, the legal

A position of the highest judicial organ of the Russian Federation and the Republic of Armenia, with

structural similarities to the precedent, and being the kind of source of law, however, does not
form a precedent system of law. Normative legal act is the main source of law, which regulates
virtually all social relations.

However, considering the activities of the higher judiciary is of paramount importance in
the development of law and the establishment of law a.nd order, the sustainability of which

depends on the principle of uniformity of judicial practice.
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