POCCUMCKO-APMSTHCKU YHUBEPCUTET
HUKOI'OCSIH EBI'EHUS POBEPTOBHA
HOPOBJEMBI IPABOBOI'O PEI'YJIMPOBAHUS TUYHBIX HEUMY I ECTBEHHBIX
IIPAB ABTOPA (CPABHUTEJIBHO-IIPABOBOI AHAJIN3)
ABTOPE®EPAT
JUCCePTALUM HA COMCKAHUE YYEHOM cTeleHU KaHAUuIaTa
OpUIHYecKUX Hayk no cnenuanabHocTH 12.00.03 - YacTHoe npaBo (rpaxkaaHckoe, TOPropoe

(KOMMepUecKoe) Me;KIyHAPOIHO-4ACTHOE, CeMeliHOoe, TPY/10BO€e NPABo, NPABO COLHAILHOIO
obecrieyeHuUs )

EPEBAH - 2016

2U8-tNhUUTYUL ZUUULUULUL

1LhuNNuUsuuy 64a6L3U HNAGISh

Zhinhtwlhh wudbwljub ny qniypuypht hpwntupikiph ppuduut jupqudnpdw
hhdbwinhputpp hudbduwnuwi-hpujuyut yEpnidnipnii)

d£.00.03 — Uwutunnp hpwynibp (punupughwljui, wrlnpught (4ndtpghniy),
vhowqquyhtt ywubwynp, puinwikwub, wrlwwnwutipugh, unghwjuljuh wywhnym pjub
hpuniiip) vuubwghwnm pjudp hpujupuwiuljui ghinnipinibtbph phljtwsnth
qhunuljut wunhdwih huyygdwt wnkiwpjunumpyui

ucuuarr

BLeduu - 2016

© National Library of Armenia OCR by Portmind



Tewma nuccepranuu yTBepxaeHa B Poccuiicko- ApMSIHCKOM YHUBEPCUTETE

Hay4HbIi pyKOBOTUTEINE: JIOKTOP FOPUIUYCCKIX HAYK, Ipodeccop
AM. AliksiHI

Od¢unmansHpie ONIMTOHCHTHL: JIOKTOp FOPUIUYECKHX HayK, podeccop
H.B. Ko3zioBa

KaHIUJaT IOPHIUIECKHX HayK
K.M. Oranecsn
Benymas opranuzanus: HucTuTyT hMstocoBuH, COUOTOT I
u npasa HAH PA

3ammra cocrontes 29 oktsiGps 2016 roga B 11% wacos Ha 3acegaHMM CEUMATH3HPOBAHHOTO
coera 063 mo ropucnpyneHimn BAK PA mpu Poccuiicko-ApMsiHCKOM yHHBepcUTeTe (TOPOJ
Epesan, 0051, yn. Ocena Omuna 123).

C nmccepranueil MOXXHO O3HAKOMHUTBCS B YHUTAJIBHOM 3ajle HAYYHBIX PaOOTHHKOB OHOIHOTEKH
PAY.
Astopedepart pazocnad 28 centadps 2016 roxa.

VYu4eHblil cexpeTaph ClielIUaIu3UPOBAHHOTO COBETA,
KaHIUAAT I0PUIMYECKUX HAYK Jax.A. AlipaneTsiH

Uunkuwjununipjut phdwt hwunwngdl) b 2uy-Cniuwut hwdwjuwpuinid

SGhunuljut nEjudup’ hpujupwbwlw ghnnpiniuukph ngnljunp,
ypndtunp” U.U. Zuyljulbg
Nuonntwlwb punnhdwjunutbp pujupwtiwjut ghnnipinitutph gnljnnp,

wpndtunp’ LY. Unqnyu,
hpwupwtwwi ghnnipniiubph phlijuwsnt
4.U. Znghwuthuyjut
Unwowwnwp juquulbpynipmi’ 22 2U.U thhjhunthuynipyjub, unghninghuyp
b ppuniiph htunpuinin

Uwnbbwjununipjut quonwwinipniup juyubagnt £ 2016 pduljuh hnljunbtdpkph 29-
htt dudp 11%ht Zwy-Ontuwljwt hwdwjuupubnid gnpénn 22 RN2-h Ppudughini pyub
063 dwutiwughwiwlwi funphpnh thuwnnud (0051, p. Gplwl, Zndubth Euht . 123):

Unbktwpnumipjuip  Jupbh b Swinpwbw)  Zwy-Oniuwfuwd hwdwjuwpwuih
qpunupuih ghnnwojuwwnnnubph pipbpguupuhnid:

Utnuwghpt wnwpyky £ 2016 pyuljuith ubwnbdpkph 28-ht:

Uwutwghinwlwi junphpgh ghtinuljwi pupuninunp,
hpujupubwlub ghnmpymubbph phlawsm 9.2, Zwjpuy bnywb
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OBIIASTI XAPAKTEPUCTHUKA PABOTHI

AKTYaJIbHOCTb  TeMBbl JUCCEPTALHOHHOIO McCiIel0BaHusA. BbiOOp  TeMbl
HACTOSIILET0 UCCIIEOBAHUS 00YCIIOBIICH HIDKECIISLYIOINUMHU (haKTOpamu.

HeoGX0MMMOCTh HMCCIENOBAHMSA MHCTHTYTA JIMUHBIX HEMMYLIECTBEHHBIX' IpaB
aBTOpa HCXOAWUT U3 caMod crenuUYHOCTH 00BEeKTa aBTOpckoro mpasa. C pa3BUTHEM
COBPEMEHHOr0 OO0IIeCcTBa MHTEIUIEKTyalbHas COOCTBEHHOCTH ITOCTENECHHO IpEBpallacTcs B
OJMH W3 BaXKHEHIINX HEMATEPHAIBHBIX AKTHBOB A3KOHOMHMKH. OTH OOBEKTHI CTaHOBSTCS
HOJTHOLICHHBIM aKTHBOM, NMPHOOpETasi CTOMMOCTb M CTaHOBSACH NPEIMETOM 3KOHOMHYECKHX
crenmok. OOBEKTHl aBTOPCKOTO IpaBa B HAcTosmiee BpeMs OoJblIie He  SBISIOTCS
UCKJIIOYMTEIBHO IIPAaBOBBIM IIOHATHEM, OHHM CTaM HEOThEMJIEMOH 4YacThio Oorarcrsa
TOCyZIapCTBa, TEM CTUMYIUPYS pa3BUTHE MHOTHX OTpaciel MPOMBIIIIIEHHOCTH.

B HBIHEIIHMX YCJIOBHSX pa3sBUTHS OKOHOMHMYECKHMX OTHOLIGHHH ocnabeBaer
3HAUUMOCTh JIMYHBIX HEHMYIIECTBEHHBIX IIpaB aBTOpPa ¥ COOTBETCTBEHHO YCIIOXKHSETCS
OCTaBJICHHE 33 aBTOPOM CPEICTB IOJIHOLIEHHOT'O IPaBOBOIO BO3/ICHCTBHS HA IOCIIEIYIOIIYIO
Cynb0y CBOETro NMPOM3BEICHHMS, B YACTHOCTH, IOCIIE Nepejayi aBTOPOM UMYIIECTBEHHBIX MpaB
Ha HuX. [losTOoMy Iopuandeckas Hayka M 3aKOHOJATeNbCTBO JOJDKHBI CTaBUTH cebe 3amadeit
JOCTHYb JJOJDKHOTO MPABOBOTO PErYJIMPOBAHHUS STHX MPaB, YYUTHIBAs TO 0OCTOATENBCTBO, YTO
JMIIb OHHM JAalOT BO3MOXXKHOCTH aBTOPY KOHTPOJIHMPOBAaTH TO, YTOOBI MPOW3BEICHUE
BOCIIPOM3BOAMIIO €r0 BHYTPEHHIOK NPHpO.y. JJIst pelenus ke 3Toil 3aja4u cieayer mpoBecTu
HCCIICJOBAHME  JIMYHBIX ~ HEUMYIICCTBEHHBIX mpaB aBropa. C  1Ipyroil  CTOPOHBI,
paccMaTpuBaeMble IpaBa MOTYT CO3[aBaTh HPENSATCTBHA UL CBOOOJHOTO TOBapooOOPOTa,
Melasi 5KOHOMHYECKOMY Pa3BHTHIO CTPAHBL. B CBS3M ¢ 3THM, Ba)KHBIM SIBISCTCS ONpe/ieICHUE
TeX TPaHMULL, T1e 3aKaHYMBAIOTCS IIPaBa aBTOPa M HAYMHAIOTCS MHTEpeckl odmectsa. st Toro,
YTOObl MOHATH, IJI€ O3Ta IPAaHMLA JOJDKHA IPOXOAUTh, HEOOXOAMMO H3Yy4YHUTH IIPABOBYIO
MPUPOY M COIEPIKAHHWE ITHUX IPaB, YTO M aBTOP MOINBITAJICS CHENATh B JHCCEPTALIMOHHOM
UCCIIEZIOBAaHUH.

TlonoxkeHUsI TEOPUM OTHOCHUTENIBHO JIMYHBIX HEHMYIIECTBEHHBIX IIPaB aBTOPOB
MPOTHBOPEYHBEI, YTO JEJIaeT HEBO3MOXKHBIM OMpeJieNieHre 00mIeil HopMaTUBHOW 6a3bl JUIs MX
perynupoBaHus. B 4YacTHOCTH, YYCHBIMH-IOPHCTAMH W 3aKOHOJATEIBCTBOM PasIMYHBIX
TOCYZIapCTB MPUMEHSIOTCS Pa3IMYHbIE ITOIXO/bI IO BONPOCY OIpPENENICHUs] HE TOJNBKO BHJIOB
JIMYHBIX HEMMYIECTBEHHBIX NPaB aBTOPOB, HO M MX cojepxaHus. [lo Ha3BaHHOW NpHYMHE
TpebyeTcss NpaBWIIbHOE MOHMMAaHHE CYIIHOCTH 3THX IPaB Ul 3aKpEIUICHHS IOJIOKECHHH,
rapaHTHPYOMNX dPGEKTUBHYIO OXpaHy JMYHBIX HEMMYIIECTBEHHBIX HHTEPECOB aBTOPA.

TIporeccsl, TPOMCXOAAIINE B YCIOBUSX I100aiu3allii B aBTOPCKO-NIPaBOBOH cdepe
TaKKe He NPOLUIM CTOPOHOH JNYHbIE HEHMYIIIECTBEHHBIE [IPaBa, YTO TpeOyeT TEOPETUIECKOTO
ocMbicieHus. Kak crpaBeuinBo oTMeuaeTcst B JIMTEpaType, rinobann3aius NPOHUKAET BCIOAY,
mornomaer Bce® 1 0coGEHHO aBTOPCKO-IPABOBOE 3aKOHOIATEIHCTBO. MCUe3aioT pajiuKanbHbe
pasianuus B noaxoamax OTHOCHUTCJIBHO N3ydaeMbIX npas B IIPaBOBBIX CUCTEMax
KOHTHHEHTAJIBHBIX M aHTJIIOCAKCOHCKUX cTpaH. CONMmKeHre HaIOHANBHBIX 3aKOHOIATEIbCTB

B KOHTHHEHTaNBHBIX JOKTPUHAX AaBTOPCKOrO IpaBa, a TaKXKE B AHIJIOA3BIYHBIX CTPaHaX JIMYHBIC
HEMMYIIECTBEHHBIE TIPaBa HA3bIBAIOTCSI MOPAIBLHBIMU TIpaBaMHu (¢p. «droit moraly, anen. «moral rightsy)
2 Cwm.: Cmpenvhuros K.A. TIpaBoBas rimobanusaius: OcHOBHble TenjeHuun //Kypran «IOpumudeckuit
Mmupy. - 2008. Nel0//mur. no Auxany A. MexayHaponHoe 4acTHoe npaBo, y4. — Ep.: n3n.-o ET'Y. - 2010,
c.3
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MPOUCXOUT TAKKE HE3aBUCHUMO OT TOTO, SIBJISIETCS JIM TO MJIM UHOE TOCYIapCTBO YYAaCTHUKOM
MEKIYHApOOHOM  opraHuzauuu. [lomoxXeHus, coaepkaimigecs B MEXKAYHAPOAHBIX
COIJIAIICHUAX, 3aKOHOMEPHO BKJIIOYAIOTCS B 3aKOHOAATENBCTBO 00 aBTOPCKOM IpaBe
pa3M4HBIX cTpaH. Bee 3TH sIBICHHS clieyeT ydecTh 0COOCHHO ceifyac, korna B PacmyOmmke
ApMeHHS MEXIYHapOOHBIMH OpraHU3alMsAMH M  Pa3lIMYHBIMH TOCYJapCTBEHHBIMH U
HETOCYJTapCTBEHHBIMH CTPYKTYPaMHU BEIyTCS PaOOTHl MO (HOPMHUPOBAHHIO CHUCTEMBI OXPaHbI
00BEKTOB MHTEIJICKTYaJIbHOM COOCTBEHHOCTH B KOHTEKCTE €€ HEeNPEPHIBHON MOJIEpHHU3ALUHN U
TapMOHH3ALUH ¢ MEXKITYHAPOAHBIMHU CTAaHIAPTAMH.

Jis PecriyOimuku ApMeHHsI BXKHOCTh HACTOSIIETO UCCIICIOBAaHMS 00YyCIIaBIMBaCTCS
TaKOKe TeM 0OCTOSITENBCTBOM, YTO B APMEHUH ellie He ChOpMUPOBAIOCH PA3BUTOTO TOHUMAHUSI
0 CyIICCTBOBaHHH OOBECKTOB aBTOPCKOTO TIpaBa B KOHTEKCTEC DPHIHOYHBIX OTHOUICHUH U,
CIIEZIOBATENIbHO, O IPaBOBOM HPUPOAE JWYHBIX HpaB aBropa. s Toro, 4toObl OBLIO
00ecrieueHO pe3yabTaTHBHOE IPABOBOC DErYJIMPOBAHUE aBTOPCKO-TPABOBBIX OTHOIICHHIA,
OTPaXKAIIIET0 UCTHHHBIC MOTPEOHOCTH KAk aBTOpa, TaK W NpaBooOiajaresicii u oOIIecTBa,
TpeOyeTcss BCECTOPOHHEE M3YUCHHE CYIIHOCTH JIMYHBIX HEHMYILECTBEHHBIX IPaB aBTOPA,
aKTyaJIbHOE B HACTOSIIIIMKA MOMEHT 110 IIPUYMHAM, U3JI0)KEHHBIM BBILIE.

Kpome TOro, coBpeMeHHOE 3aKOHOAATEIBCTBO, PETYIUpYIOLICEe  JINYHBIC
HEHMYIICCTBCHHbIC OTHOIICHUS aBTOpa B PecrmyOsmke ApMEHHs NaJeKO OT COBEPIICHCTBA.
IIpoBeneHHOE HaAMM HCCIEIOBAaHHE AACT BO3MOXKHOCTH, YUWTHIBAs OOTaThIid OIMBIT Pa3BUTHIX
EBPOMEHCKUX CTpaH, HPEMIOKUTh MYyTH K YCOBEPILICHCTBOBAHHMIO 3aKOHOIATeNscTBa PA B
UCCcIeyeMOl 00JIaCTH, B YaCTHOCTH, Pa3BUTh M MPHUCIOCOOHUTh K COBPEMEHHBIM YCIOBHSIM
3aKOHOMOJOKEHHsI, KAacaloUIMXcs TaKhX TIpaB aBTOpa Kak IpaBO Ha UM, IIPaBo
HEMPUKOCHOBCHHOCTH, TIPABO Ha 00HAPOIOBAHKE U TIPABO HA OT3bIB IPOU3BEICHHUS.

CTeneHp HAY4YHOIi pa3padoTAHHOCTH TeMbl TMCCEPTALMOHHOI0 HCC/IEI0BAHUS .

OTHOCHTEIIFHO BOTPOCOB TIPAaBOBOTO PETYIMPOBAHHSA JIMYHBIX HEUMYIIECTBEHHBIX
npaB aBTopa B PecmyOsmke ApMEHHS OTCYTCTBYIOT CHEIHATbHBIC KOMIUICKCHBIC HAaydHBIC
HCCIIEIOBAHUS, BKIIOYAIOIINX CHCTEMHBIC PEHICHUS KacaTelIbHO aKTyalbHBIX Ha IaHHBIN
MoMeHT mpobiieM. K BompocaM JHYHBIX HEMMYIIECCTBEHHBIX TpaB aBTOpa ObLIM OOpaIleHbBI
HEKOTOpBIC YYEHBIE JIUIIb MPH M3YYSHHH BOIIPOCOB aBTOPCKOTO TpaBa B IeNIoM. B ux umcie
pabotel A.M. INapu6sina, T.K. Bapcersna, A.A. ManxacsHa.

B pycckosi3piyHON JITepaType BONPOCHI JIMUHBIX HEUMYILECTBEHHBIX MpaB aBTOpa
OBbUTM OCBEIIEHB B paboTax YYEHBIX IOPEBOJIOIMOHHOTO, COBETCKOTO M COBPEMEHHOTO
nepuosioB. B NMOpPEBOJIONMOHHBIA  TEpUOJ  BOMPOCHI,  OTHOCSIIUECS  JIMYHBIX
HEHMYILECTBEHHBIX IIPaB aBTOpa, ObUTH BBISABICHBI B paboTax TakWX y4eHbIX, kak H.I.
Tabamnukos, I'.®. lllepmenesuy. S.A. KantopoBuu u 1p. B coBeTckuii mepuoa M3BeCTHBI
paboThl ydeHBIX IMBHIMCTOB, Takux kak E.A. ®neiimnn, b.C. Antumonos, M.B. I'opmoH,
WN.A. 3ennn, M. M, Arapko, O.C. Hodde, B. . Cepebporckuii, B. Bemnke, C.A.
Yepueiuesa, B.5. Monac u apyrue.

JInuHBle HEMMYINECTBEHHBIC MMpaBa aBTOpa HM3YYalOTCS 1O HACTOAIIETO BPEMEHU B
padorax B.Il. Mo3omuna, E.A. CyxanoBa, 0. K. Tomncroro, A.II. Cepreepa, A.JL
Maxosckoro, B.A. [lozopueBa D.I1. T'aBpmmoBa, U.A. bnmsnena, B.O. Kanstuna, C.A.
Cynapukosa, U 1p.

VYka3aHHble W JpyrHe YdeHble HECOMHEHHO HMEIM CBOM BKJIaA B HayKy o
TpaXJaHCKOM TIpaBe, OJHAKO OOJBIIMHCTBO 3TUX paboT OBUIO OCYIIECTBICHO HAa OCHOBE
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COBETCKOI'0 3aKOHOJAATeNbCTBA. B COBpeMEHHOM e Hay4yHOU JIUTEpaType MOYTH OTCYTCTBYIOT
PYCCKOSA3bIYHBIE PAOOTHI IO PACCMOTPEHHIO 3apyOEKHOTO OIBITa, YTO OCOOEHHO BaXKHO ceifuac
npu  pa3pabOTKE HOBBIX MOJOXKEHUH, pEryaupylomux aBTOpCKHE TIpaBa U JIMYHbIE
HEHMYIIECTBEHHbIC IIpaBa aBTOPA, B YACTHOCTH.

O0beKTOM HCCIEIOBaHHUA SBISIOTCS HEHMYIIECTBEHHBIE aBTOPCKO-NIPABOBBIE
OTHOILCHUS, BO3HUKAIOIINE B CBSI3M C CO3JaHMEM M WCIOJIB30BaHHEM OOBEKTOB aBTOPCKHX
1pasB.

IlpeameToM nauccepTaMOHHONW pabOTHI SABIAETCS HM3YYEHHE CYIIHOCTH JHYHBIX
HEMMYLIECTBCHHBIX IIpaB aBTOpa, MX 3HAYCHUE, 3aKOHOMEPHOCTH BO3HMKHOBEHUS U
CTaHOBIICHUSI 3aKOHOJAATENbCTBA M JOKTPUHBI JIMYHBIX HEUMYILIECTBEHHBIX IIpaB aBTODa,
3aKOHOMEPHOCTH Pa3BUTHSI M OCOOCHHOCTH COAEPXKAHHMS yKa3aHHBIX IpaB, CPaBHUTEIHHO-
MPaBOBBIE ACTIEKTHI H3yYaEeMbIX IPaB B 3aKOHOJATENBCTBE, JOKTPUHAX U CyAeOHOH NMPaKTHKE B
pPOMaHO-TepMAaHCKOM M aHIJIO-CAKCOHCKOW  IIPaBOBBIX  CHCTEMax, IPOOJEMBI  HX
3aKOHOJATEJIbHOTO PEryIUpPOBaHUS.

Hess u 3agaun ucciaenoBanus. Llenp HacTosmel pabOTH - MPOBECTH BCECTOPOHHEE
TEOPETUUECKOE U IPABOBOE UCCIICI0BAHUE CYIIHOCTH JIMUHBIX HEUMYIIECTBEHHBIX [IPaB aBTOpa
W WX PONHU, TPAaBOBBIX HOPM, PETYIHPYIOIINX Ha3BaHHbIE MpaBa, a TaKKe BBIIBICHUE
0COOCHHOCTEH ITHUX IPaB, M, HAKOHEIl, BBIPaOOTKA PEKOMEHAAIMI 110 YCOBEPIICHCTBOBAHHIO
3aKOHOJATEeNbCTBA PecmyOnuky ApMeHHS IO aBTOPCKOMY MpaBy.

B pamkax mpexmera mccienoBaHHS OBUIM BBIIBHHYTHI HIDKECIEMYIOIINE HAYIHO-
UCCIEI0BATENbCKHIE 3a1aUM.

- ONpeNeNnuTh HCTOPUYECKHE OCHOBAHHMSA BO3HHKHOBEHHUS aBTOPCKO-TPABOBBIX
OTHOILICHUI U BBUIBUTH UX HadalIbHbIE (OpPMBI;

- MCCIIeIOBaTh CYIIECTBOBABIINE B pa3HbIe MCTOPHUECKHE MEPHOIB! (HIOCO(CKuUE,
MpaBOBBIE W WHBIE KOHIENIWH, OOOCHOBBIBAIOIINE BHEIAPEHHE OXPAaHBl  JHYHBIX
HEHMYIECTBEHHBIX (MOPAIBHBIX) MPaB aBTOPA M PACKPBIBAIOLINE XapaKTepHbIE 0COOEHHOCTH
paccMaTpHBaeMBIX MPaB;

- YACHUTb POJIb U 3HAUYEHHE UCCIIEAYEMBIX MPaB, B YACTHOCTH MX IOJIOKHUTENIbHBIC U
HETaTHUBHBIE ACTIEKTHI JUIs aBTOpa U 00IIEeCTBa;

- TIPOCIIEZIUTH YBOJIOLHIO 3aKOHOJIATEIbCTBA, PETrYIMPOBABILETO OTHOIIEHUS B cepe
aBTOpcKoro TmpaBa B PecrmyOimuke Apmenus, a Takke B [epmanun, @panuumwy,
BemukoOpuranuu, CILA, Poccmiickoit @denepannu W BO MHOTHX JPYTHX Ppa3BUTHIX
rocyaapcrBax;

- aHaIM3UPOBATh 3aKOHOMAATENHCTBO PecmyOnmku ApMeHUs KacaTeIbHO CYIIHOCTH
JIMYHBIX HEUMYIIECTBEHHBIX ITPpaB aBTOPA,

- U3Y4YUTh COJIEpKaHHE pacCMaTpUBAEMBIX IIpaB Ha OCHOBE JEHCTBYIOIIErO
3aKOHOJATENBCTBA, IOPUANYECKOM HAyKH M CyneOHOM TNPaKkTHKH B TIPAaBOBBIX CHCTEMax
POMaHO-TepPMAHCKUX M QHITIOCAKCOHCKUX CTPaH;

- PacKpBHITh OCOOEHHOCTH PETYIHPOBAHUS W OXPaHBl JIMYHBIX HEUMYIIECTBEHHBIX
(MOpanbHBIX) MPaB aBTOPA B CTPaHaX AHTJIOCAKCOHCKOM MPaBOBON CEMBH.

Teopernueckass ocHoBa auccepranmmu. Hacrosimas paGota OCHOBBIBaeTCS Ha
OOJIBIIIOM YHCIIE HCTOYHMKOB, B YHCIE KOTOPBIX HaydHble paboTel A.M. Aiiksama, B.C.
Antumonosa, T.K. Bapcersina, A.M. I'apubsna, D.I1. I'aBpunosa, [x. I'uacoypr, ®. Ieremns,
B.A. Jlo3opuesa, A. utna, P. roma, M. 3smana, B.O. Kamsaruna, SI. M. Kantoposuua, 1.
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Kanrta, A.A. Manxacsna, [x. Mepumana, A.Il. CepreeBa, B.l. Cepebposckoro, WN.I.
TabamnukoBa, C. Taitnman-Jlokk, O.K. Tomcroro, O. VYnemepa, E.A. ®neitmmn, I
Xancmana, I'.®. [llepmieneBrya u MH. Jp..

MeToaoJiornyeckasi 0OCHOBA HacTosimeil padorbl. [ pelieHHs NOCTaBICHHBIX
3aa4 aBTOP HCIOJIB30Bal Kak OOLIEHaydHbIe, TaK M YAaCTHOHAYJYHbIE METOABl M3yueHus. B
YaCTHOCTH, B pabOTe NIPUMEHEHBI UAICKTHIECKUI M UCTOPUIECKUH, CPaBHUTEIFHO-TIPAaBOBOH,
(hopMaITbHO-AOTMATHYECKHI (JIOTHYECKHUiT), CHCTEMHO-CTPYKTYPHBIH, JIOTHYECKHHA W APYTHEe
METOIbI HAyYHOTO TTO3HAHMSI.

HopmatuBHO-nipaBoBas 0a3a HMCCJIEIOBAHNS. Hopmarusnyro OCHOBY
uccnenosanus cocraBunu Konctutymmsa PecnyOnuku Apmenus, Koncrurymus Poccuiickoit
Oenepanuy, MEXTyHAPOJHBIE COTJIAIICHNS B 00JIACTH aBTOPCKOTO IIpaBa, 3aKOHOAATEIHCTBO
00 aBTOpCKOM IpaBe M CMEXHBIX MpaBax Pecmybmmku Apmenus, Poccuiickoit ®Penepanuu,
®pannun, Uranuu, I'epmanuu, Ascrpun, llseiinapun, Anrmuu, CIIA u uHble HOpMaTUBHO-
NPaBOBBIC aKThI, PETJIAMEHTHPYIOIIYE JINYHbIC HEUMYIIIECTBEHHBIC OTHOLICHHS aBTOPA.

OMNOUPHUYECKYI0 OCHOBY JIWCCEPTAllH COCTaBWIM (aKTHl M3 CyNeOHBIX CHOPOB H
3aKJIIOUEHMs, C/IeIaHHbIe CyJaMU IPU pa3pelleHUd COOTBETCTBYIOIUX CIIOPOB, PAa3bsCHEHUS
Bolcox poccuiickux cynoB (BC P® u BAC P®), a taxke cyqoB HEKOTOPBIX CTpaH aHTJIO-
CaKCOHCKOH M POMAaHO-F€pPMAHCKOH IPaBOBBIX CEeMEH. DMIMPHUYECKYH0 OCHOBY COCTaBHIIM
TaKke 00CTOSATENBCTBA AEATENFHOCTH aBTOPOB, KOTOPHIE OBUIM M3BIE€UEHBI U3 ceTH MHTepHeT
W TIONyYeHbl B pe3yibTaTe JIMYHOTO OOmeHUs ¢ aBTopamu. [lonesHble MarepHansl ObLIH
coOpaHBl TaKXKe BO BpeMs OOCYKAEHHH IO BOIPOCAM aBTOPCKUX IIpaB, MPOBOAUMBIX B
Pecnybnuke Apmenus B pamkax npoekToB EBponeiickoro Coro3sa.

Hayunasi HoBM3Ha auccepTanmuoHHOil pa6orbl. Hacrosmss paGora sBisieTcs
XpOHOJNIOTHYECKH MEpPBBIM B apMAHCKOM Hayke TpakKAaHCKOTO TIpaBa CHCTEMHBIM
HCCIEOBAHNEM JIMYHBIX HEHMMYIIECTBEHHBIX IIPaB aBTOpPa, B KOTOPOM OBUI OCYIIECTBIICH
BCECTOPOHHHI Hay4HBIN aHAJIM3 CYLIIHOCTH W COJEpP)KaHMS JIMUYHBIX HEMMYLIECTBEHHBIX NpaB
aBTOpa, IMPOTHBOIIOCTABIAS ONBIT HamOoJee pPa3sBUTUX CTPaH KOHTHHEHTAJIBHOW M aHIIIO-
CaKCOHCKOI MpaBOBBIX ceMeil. B pe3ynbrare 0000IICHUS TONOKEHUH HOPMATHBHO-TTPABOBBIX
aktoB PA 1 3apyOeXHBIX CTpaH, B TOM YHCJE IOJOXCHHH MEXIyHApOIHBIX IOTOBOPOB,
MPaBOBBIX MO3UIMH, COJEpPIKAIIMXCs B CyIeOHBIX aKTaxX, OBbUTH ClIeNaHbl KaK TEOpPEeTHYECKUE
3aKIIOYEHMs, TaK M OBUIM TPEICTaBJIEHBI INPEIJIOKEHHs, HalpaBICHHBIE HA YCTpPaHEHHE
HEJIOCTaTKOB B 3aKOHOAATEIbCTBE M B NPABONPHUMEHHUTENbHOH mpakTuke. Hayunas HOBHM3HA
JMCCEePTalUK BBIPAKACTCSI TAKXKE B ITOJIOXKEHUSIX, BBIHOCHMBIX Ha 3aIlUTY.

OcHOBHBIE MOJI03KeHHs, BBIHOCHMbIe HA 3aIIUTY:

1. Y4uuThiBasi MHOTOJIETHUI ONBIT 3aKOHOJATENILCTBA M CyACOHON MPAKTUKH TaKHUX
CTpaH KOHTMHEHTaNbHOW cHucTeMbl Kak Ppanuus, ['epmanus, ABcTpus MU Op., KOTOpBIE
JIOMYCKAIOT OTKa3 OT OCYIIECTBIICHUS IPaBa Ha MM B ONPENCNEHHBIX IENAX MCIOIb30BAHMS
MPOM3BENCHUS, NPU 3TOM COXpaHsAs 3a co0OH 3TO MpaBo, MpeajaraeM IONOJIHUTh HOBOH
4gacTeio 4 cooTBeTcTBEHHO cT.1121 I'paxkmanckoro konekca Pecrybmmkun Apmenus (mamnee 'K
PA) u c1.12 3akona PecnyGuuku Apmenust «O6 aBTOPCKHX U CMEXHBIX MpaBax» (najee 3akoH
PA 06 aBTOpCKOM ITpaBe), COTTIACHO KOTOPOH: “agmop enpase omkasamscs om 0CyujecmeneHusl
c80€e20 npasa Ha UMs 8 NUCbMEHHOU popme, KOMOPbILl Modicem Oblmb OCYUjecmsner aullb 8
NONb3y ONPeoeneHHo20 MuYa Ha CPOK, 0OYCIO08IEHHOM YENblo UCHOb308AHU Npou3eedeHus” .
Brecenne JaHHOTO MOJIOKEHHS BBI3BaHA HEOOXOANMOCTBIO ONITHMAIBHOTO OTPAaHWIEHHS IIpaBa
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Ha WMS B TIOJB3Y JOOPOCOBECTHBIX KOHTPAreHTOB aBTOPA, KOTOPHIE CTAHOBATCS YSI3BUMOM
CTOPOHOI B CHIeJIKEe IPH BO3MOXHOCTU aBTOpa B JII0OOOH MOMEHT OTO3BaTh JaHHBIH MM OTKa3.
BwMecte ¢ TeM, 3TUM He HapylIaeTcs MPUHLUI HEOTUYKAAeMOCTH JINUHBIX HEUMYILIECTBEHHBIX
TIpaB aBTOPA, yKa3aHHOE [IPABO COXPAHSIETCS 32 aBTOPOM.
2. 3akoHonmatenscTBO PA 00 aBTOpckoM mpaBe 0OycIaBIMBAaeT OCYILECTBICHUE
IpaBa HENPHUKOCHOBEHHOCTH IPOW3BEICHUs MPU3HAKOM yIepOa JIOCTOMHCTBY JIMOO
pemyTamuM, KOTOpOe, Ha Hall B3MIAA, HE COOTBETCTBYET CYIIHOCTH JIMYHBIX
HEMMYIIECTBEHHBIX IIpaB aBTOpPa, TaK KaK MOCIECIHHWE IPH3BAHBI OXPAHATH CBS3b MEXKIY
aBTOPOM M NPOW3BEJCHUEM, a HE TOJIBKO pEeIyTallMOHHBIE HHTepechl aBTopa. IlosTomy
IpeJUlaraeéM CHOBa MPeIyCMOTPETh MPaBO HENPUKOCHOBEHHOCTH, YTO 0O0JIee TOUHO BBIPAXKAET
CYIIHOCTh HAHHOTO IIpaBa KaK JIMYHOTO HEMMYIIECTBEHHOTO M COOTBETCTBEHHO B 4YacTH 1
HOBo# ctateu 1122 («IlpaBo HenpukocHOoBeHHOCTH npousBeaeHus») 'K PA u B wactu 1 HOBO#
crateu 12.1 3akona PA 00 aBTOpCKOM MpaBe 3aKpENuTh: «A8mop enpage 603paxcanmsv npomus
106020  UCKAdICEHUs, USMEHEHUs, a Mmakdce N100020 NOCAamensCcmed 6 OMHOUEHUY
npouszgedenUs, Komopoe Modicem HaHeCmu yuepo HeumyuecmeeHHblM UHmepecam agmopad.
Bmectre ¢ Tem, B 4.2 cr. 1122 TK PA u 4. 2 ct. 12.1 3akona PA 00 aBTOpckoM mpaBe
MIPEAYyCMOTPETh, UTO «aAGMOp He 6npage 803padcamv NPOMuUE Makux usMeHeHull, Komopule
00yCcn06NIeHbl  CO2NACOBARHOU ¢ Npasoobiadamenem Yevbio UCNOAb3I06AHUS NPOU3BEOEHUs,
Kpome mex, Komopbie CHOCOOHbI NPUBECHU K CEPbe3HbIM UCKAICEHUAM ABMOPCKO20 3aMbLCAAY.
3. YuuThIBas TO, 4TO MOCIE CMEPTH aBTOPA YacTO BO3HUKAET HEOOXOANMOCTh BHECTH
W3MEHEHHS B IPOM3BEICHHE, CIIEAYeT IIPEJOCTaBUTh TAKOE IIPAaBO MIPABOOOIAaJaTeIsIM B 4. 3 CT.
1122 TK PA u 4. 3 cr. 12.1 3akoHa PA 00 aBTOpcKoM mpaBe, coriacHO KOTOpoit: «llocie
cmepmu asmopa odnadamensd UCKIIOUUMENbHO20 NPASA 6NpAse 803PAdCAMb NPOMUE 00X
U3MeHeHUll npouzsedenus, a Makdice paspeuums ux GHeceHue npu YCio8ul, YMo SMUM He
UCKAdICAemes 3amMblcell agmopa U He Hapyuwaemcs yeioCmHOCms 60CHPUAUA NPOU3BEOCHUS,
ecnu uHoe He eblmeKkaen u3 60U A6MOpa, SCHO GbIPAJICEHHO20 NpuU e20 dicu3Huy. BHeceHue
HAa3BaHHBIX TOJIOKEHHH OOYCIIOBICHO HEOOXOIUMOCTHIO OOecrieueHHss 000pOTOCIOCOOHOCTH
NPOU3BENICHUs] M TPEJOCTAaBICHHs IPAaBOOOJAaJaTeNsIM peanbHOH  BO3MOXKHOCTH  JUIS
OCYIIIECTBIICHHS CBONX IMYIIIECTBEHHBIX IIPaB.
4. 3akoHonarenscTBO PA He mpeaycMaTpuBaeT 3alllUTy YHUKAJIbHBIX IPOU3BEAECHUH OT
UX paspylIeHHs JU00 YHHYTOXKEHHs. YUHTHIBAas TO OOCTOSTENBCTBO, YTO 3aKOH 3all[HIIAeT
JTUYHBIE TpaBa aBTOpa OE30THOCHUTENBHO KaKOro-TH0O KpuTepHs ymiepda ero dectd u
penyTanmuu, a TakkKe OOBEKTHBHO CYIIECTBYIOIIYI0 HEOOXOJMMOCTb HOPMAaTHBHOTO
obecriedeHNss COXPAaHHOCTH YHHWKAIBHBIX NPOHM3BEACHHI OT WX YHHYTOXEHHs, MpeAaraem
npenycMoTpeTh B HOBOM wactu 3 crtathu 1126 («Ocoboe mpaBo aBTOpa XYHOXKECTBEHHOTO
npousBeJieHus») U B HoBOM uactm 3.1 cratenm 27 (CABTOpPCKOE MNpaBO B OTHOIICHUH
XYOXKECTBEHHOTO MPON3BeIeHUs») 3akoHa PA 006 aBTOpcKoM ITpaBe IpaBO aBTOpa Ha 3aIUTY
HPOM3BE/ICHHUS OT YHMYTOXKCHHs, COPMYIMPOBAB CIEAYIOIMM obpasom: «Ecau y asmopa
XY002ICeCmMBeHHO20 NPOU3BEOCHUs eCMb  00CMAMmMOYHble OCHO8AHUA NOAA2Amb, YMo Y
CcOOCMBEHHUKA — MAmepuanbHo2o  06vekma, 8  KOMOPOM — BONJIOWEHO — NpoussedeHue
U300paA3UmMenbHo20 UCKYCCMEd, ecmb HAMepeHue paspyuums aubo YHUYMONCUms e2o, mo
agmop enpase BbLIKYNumMv OAHHOe NpouszsedeHue u nepeHecmu e2o 8 pasymuwii cpok. Ilpu
9MOM, COOCMBEHHUK He Modcem mpebosamy 0Oo0nbute, 4YeM MAMEPUAlbHAS CHOUMOCb
npouszeedenus». Hanmmame Takodl HOpPMBI B 3akoHOJaTenbcTBe PA 00 aBTOpcKOM IpaBe
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MIO3BOJIUT O0ECIIEUUTh TapMOHMYHBIA OalaHc MEXTy OXpaHOH IpaB aBTOPOB YHHKAJIBHBIX
MPOU3BEJICHUH 1 COOIIOJEHHEM HHTEPECOB COOCTBEHHUKOB 3THX ITPOU3BEACHUIL.

5. 3akoHozmatenscTBO PA 00 aBTOpCKOM IpaBe HE JaeT OTBETa Ha BOIPOC, KAKUM
obOpazoM  pemaercst mpoOiseMa  OOHapoJOBaHWS B ClOy4ae Ilepejadd  aBTOPOM
HEOOHapOI0BaHHOTO TPOU3BEAEHHS MO AOTOBOPY Ul Hcmonb3oBaHus. [losTomy mpemmaraem
ycTaHOBUTH B HOBOI uactu 4.1 ctatsu 1124 'K PA u B HoBOH uactu 1.2 ctateu 13 3akona PA
00 aBTOPCKOM IIpaBe MPE3YMIIHI0 [a4d aBTOPOM cormacus Ha O0OHapoIOBaHHE
HEOOHapOI0BaHHOTO MPOU3BEICHHS B TOM CIy4ae, KOrJa aBTOp Ha OCHOBE JOT0BOpPa MepEaacT
NPOU3BEJICHUE VISl UCIIOIb30BAHHS, COOTBETCTBEHHO C(OPMYIIMPOBAB CIIEMYIOIINM 00pa3oM:
"Adeémop, Komopvill nepedan npousgedeHue no 002080pY UHOMY AUYy Ol UCNOAb308AHUA,
cuumaemcesi 0aguwiuM coziacue Ha 0OHapooosanue 3moz2o npousgedenus”’. Takum oOpazom
J0OpOCOBECTHBINI  00NamaTenb HMMYLIECTBEHHBIX MpaB OyJdeT TapaHTHPOBAaHHBIM  OT
OIIOPTYHUCTUYECKUX NEHCTBUI aBTOpPA, KOTOPHII 10 OOHApOIOBAHUS IIPOU3BEICHUS CMOT OBI
B JIt000€ BpeMsi 3a0JI0KUPOBATh IPABOMEPHOE MCIOIb30BAHNE IPOU3BEICHUSL.

6. HerouHoctn u ymymeHHs COAEPXKATbCS MPH  PETyIHPOBAHUHM  BOIPOCA
oOHapoJ0BaHMs Mociae cMepTd aBTopa. M3 OykBanbHOro cmeicia cr. 1133 'K PA mpaBo Ha
oOHapoJIOBaHME IepefaeTcs Mo HaciaeAcTBy. CumraeM, YTO Ha3BaHHOE IIPAaBO, KaK IIPABO
pemaTh Borpoc 00 00HapOJOBaHUM, HE MOXKET OBITH IEPEaHO TPETHUM JIMLAM, TaK KaK TaKoe
peleHre NCXOAUT W3 MHIWBUIYaIbHOTO TyXOBHOTO COCTOSHHS KaXKIOro aBTopa. Bmecte c
TeM, TpemiaraeM npexycMorpers B HoBoil cr. 1123 T'K PA u B HOBoW cratee 12.2
(«O6HaponoBanue npousBeneHus») 3akoHa PA 006 aBTopckoM IpaBe clieqylolee MoJ0KeHUE:
«IIpoussedenue, komopoe He 6blIO 0OHAPOOOBAHO NPU JHCUHU ABMOPA, NOCNe €20 CMepmu
Modicem 6bimb 06HAPOO0BAHO obaadamenem UCKIIOUUMENbHBIX NPA8 HA NPOU3BeOeHuUe, ecu
unoe He Gvlmexaem u3 GONU ABMOPA, ACHO BbIPAICEHHO20 NPU €20 JHCU3HUY. DTHM Oyner
obecriedeHa, BO-TIEPBBIX, BO3MOXKHOCTD PEIICHUS CyAb0BI IPOU3BEICHHS MOCIEe CMEPTH aBTOpPa
HE TOJIBKO €ro HacJeIHUKaMH, HO U JIMLAMH, KOTOPBIE CTaIH 00JIalaTeNsIMA NCKIIFOYHTENbHBIX
mpaB. Bo-BTophIx, 00Hapo0BaHNE MPOM3BENCHHS IIOCIE CMEPTH aBTOpa OyIeT BO3MOXKHBIM
JIMIIb YYUTHIBas BOJIIO aBTOPA.

7. TK PA mpenmycmarpuBaer MHpPOKOE INPaBO HA OT3BIB, IPENOCTABISS aBTOPY
BO3MOXXHOCTh B JIFOOOM cllydae OTO3BaTh cBoe mpousBenenue (m.5 4.2 cr.1121). B cBoro
ouepenp, 1.5 4.2 ¢t1.12 3akoHa PA 006 aBTOpCKOM MpaBe 3aKperuiseT AOMOJHUTEIBHOE YCIOBUE
peann3anuy yKa3aHHOTO IpaBa, a IMEHHO, €CIM 0OHapOJOBAaHHOE MPOW3BEICHUE OOJIbIIE HE
COOTBETCTBYET YOIK/ICHUSIM aBTOpa U 0OHApPOJTOBaHKE IPOU3BEACHHS OTPUIIATEIBHO TTOBIHSET
Ha pemytanuio aBTopa. CumraeM, 4TO 37ech MMeeT MecTo HpotuBopeune Hopme 'K PA.
Bmecte ¢ Tem, cuutaeMm 6osee BepHbIM noaxon 'K PA, mockonbKy ocyliecTBiIeHHE NpaBa Ha
OT3bIB HE JOJDKHO OOYCIaBIMBAaThCS KAaKUM-TMOO BHYTPEHHHM MOTHBOM, Oyab TO
HECOOTBETCTBHE YOSKAEHHAM JHOO pEryTaliOHHBIE HWHTEpechl. I NpemoTBpaIieHus ke
CllydaeB 3JIOyMOTpeONeHHsT aBTOPOM MpaBa Ha OT3bIB MpeyiaraeM IMpeayCcMOTPETh
JIOTIOJTHUTENIbHYIO TapaHTHUIO JJIi KOHTPAareHTOB aBTOPOB U AONOJMHUTE 1.5 4.2 cT. 1121 'K PA,
a Take 1.5 4.2 cr.12 3akoHa PA 00 aBTOpCKOM mpaBe CIEAYIOIIUM MOJIoKeHueMm: “‘Ecau
agmop dicenaem Ocywecmeums nepeoaiy npasa Ha UCHONb308AHUEe NPOU3BeOeHUsl NOCe e20
0m3vi8a, oH 00A3aH NPEONOACUNMb €20 NPedCHeMy 001adamento JIMUX npag Ha NepeoHAYAILHO
onpeoenenHvix ycnogusx” .
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8. [Ipennaraem BHectu u3menenus B 1.5 4.2 cr. 1121 'K PA u n.5 4.2 cr. 12 3akoHa
PA 06 aBTOpCKOM INpaBe, MpeTyCMaTPUBAIOIINX OrPaHUYEHHE OCYILECTBICHUS MIPpaBa Ha OT3bIB
JMIIb B OTHOLIEHHM ayIHOBH3YalbHBIX MPOU3BEICHUH, TEM 3aMEHHUB «ayouogu3ydnvHvle
npoussedeHusy Ha «npousgedenus, GX00SUWUX 8 CAOJNCHLIL 00bekmy, TaK KaK peau3alrius
M00BIM M3 aBTOPOB MpaBa Ha OT3bIB NMPOM3BEACHHUS, BXOSIIMX B JIIOOOH CIOXKHBIH OOBEKT,
HAaHOCHT BpeJ] HHTEpEecaM aBTOPOB JIPYrHX HPON3BEICHUH, BOIIEIINX B CJIOKHBIH 00BEKT.

9. Ilo 3akoHOmarenscTBY PA mpaBo Ha OT3BIB AEHCTBYET JHIIL B TCUCHUH KU3HU
aBTOpa. Y4UMTHIBasi HEOOXOJMMOCTh OXPAHBI JIMYHBIX HEHMMYIIECTBEHHBIX HHTEPECOB aBTOPA,
CO3JIaBIIETO IIPOM3BEJCHHE M IIPHHSBIIEIO CO3HATENBHOE pEIIeHHEe 00 OTKase OT paHee
HPHUHATOTO pelieHns 00 00HapOJOBAHUM, CUHTAEM, YTO BO3MOXKHOCTh OCYIIECTBICHHUS OT3bIBA
NPOU3BENICHUs JIOJDKHA OBITH obecriedeHa TakXkKe IOCJIe CMEPTH aBTOpa, ecid Obula Ha TO
OTIPE/IENICHHO BBIPAXKEHHAS IIPU JKM3HU BOJS aBTOpa. Tak, mpeanaraeM AOMOIHHUTH I1.5 4.2 CT.
1121 TK PA u 1.5 4.2 c1. 12 3akona PA 06 aBTOpckoM IpaBe BTOPBIM IIOJIIYHKTOM, COTJIACHO
kotopomy: «llocie cmepmu asmopa npousgedenue Mmodicem Oblmb 0MO38aHO 0bnadamenem
UCKTIOYUMENbHBIX Npae HA He2o, eciu Oblid HA MO 601 AGMOPd, NPAMO 6bIPAICEHHAs 8
nucoMenHoll @opmey. Bmecte ¢ TeM, W3 4YacTH 3 COOTBETCTBYIOLIMX CTaTeil clienyer
HCKITIOUHUTH CIIOBA «3a UCKIIOYEHUEeM Npasa Ha Om3bl6, KOMopoe Oelicmeyem Iuulb 8 meyeHue
orcusHu  agmopay. Peannzaups yKa3aHHBIX M3MEHEHMH W JONOJHEHMH ITO3BOJIMT HA
3aKOHOJATEIIFHOM YPOBHE NIPEAYyCMOTPETh TapaHTHHU IS IPETBOPEHHUS B JKH3HB BOJIM aBTOPA H
MIPUOCTAaHOBHUTH TPOIIECC TOBEACHUS OO BCEOOMIETO CBEACHHS TEX NPOHM3BEACHHI, KOTOPHIE
OoJiee HE COOTBETCTBYIOT YOSKISHHM aBTOPa WIIHM 110 MHBIM IIPUYHNHAM Oojiee He MOT'YT OBITH
TIPUIIHCAHBI EMY.

Teopernueckasi 3HAYNMOCTh HccaenoBanus. ChHopMyIHpOBaHHBIE B pe3yibTaTe
HCCIEAOBAHUA NPEMNIOKEHH M O0O0OIIEHHs CIIOCOOHBI PAaCHIMPUTh AOKTPUHY O JIHYHBIX
HEMMYII[ECTBEHHBIX ITPaBaxX aBTOpPA X MOTYT OBITh NCTIOI30BAHBI 3aKOHOIATENIEM U B CyJeOHOM
MPaKTUKE TPH ONpPEAETCHUH TPAaBOBOH MPUPOJBI, CUCTEMBI U COAEPXKAaHHs Ha3BaHHBIX IIPaB.
Hayunsie 0000meHns W TONOXKEHUS, CIAETaHHBIE B XOJE HCCIEIOBAHHUS OTHOCHTEIBHO
NPaBOBOI NPUPOJBI M COJAEPIKAaHUS HCCICAYEMBIX NpPaB MOTYT CIYXHTb OCHOBaHHEM JUIS
JAbHENIINX UCCIeIOBaHUI IO aBTOPCKOMY TIpaBy.

IIpakTHYeckasi 3HAYUMOCTH Pe3yJabTATOB HccieqoBaHusi. [IpoBen€HHOE
HCCIIe/IOBaHKE, TIPEXK]IE BCETO, MOXKET OBITh MCIIOIb30BAHO B MPAaKTHYECKHUX LENSIX, B paboTe
HaJl HOBBIMH TOJOKCHUSIMI 3aKOHOJATENILCTBA, PETYINPYIOMIEr0 OTHOIICHNUS 10 CO3JaHHIO H
UCIIONBb30BAHUIO  TIPOM3BEJCHUH  HAayKH, JIMTepaTypbl W  HMCKYCCTBA, a TaKKe B
MIPaBONPUMEHUTENBHOHN JeATeIbHOCTH Cy10B. [lomydeHHbIE B XOI€ NCCIIE0BAHMS PE3YIIbTATHI,
KpomMe€ TOro, MOryrt OBITh IITUPOKO HCIIOJB30BaHbl MNPAKTUKYIOUIMMHU HOPUCTAMH [IPU
MOATOTOBKE aBTOPCKOT'O JIOTOBOpPA M ONPEIeICHHH ero YCJIOBHH, B TOM YHCIIE, B IPOIIECCEe ero
HCTIONHEHMsI. MaTtepHaibl TUCCePTAHOHHOTO HCCIEAOBAHMS TaKKe MOTYT OBITH NPUMEHEHBI
CTOpOHAMH CyAeOHOr0 pa3dMpaTeNbCTBa U MX MPEACTABUTEISIMU IO AENaM, BBHITEKAIONIIUM H3
ABTOPCKHX IPaBOOTHOIICHHI.

Copnepxalyecss B JUCCEPTALUH TTOJIOKEHUS U BBIBOJBI MOTYT OBITh HCIOJIb30BaHbI B
HayYHBIX HCCIIEJIOBAHUSIX IIPOOIEM aBTOPCKOTo mpaBa PecmyOniku ApMeHHs, IpH MOATOTOBKE
JIEKIHH, TPH TIPOBEJICHIH CEMHHAPCKUX 3aHATHH M0 TPaKAaHCKOMY IIpaBy 3apyOe:KHBIX CTpaH,
0 MpPaBy MHTEJUICKTYalIbHOH COOCTBEHHOCTH, MPU Pa3paboTKe yuyeOHBIX KypCOB, IPOTpaMM U
MPOBEAEHUM B BY3aX 3aHATHI MO mpoOieMaM JHYHBIX HEHMYIIECTBEHHBIX IIPaB aBTOPA
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MIPOM3BE/ICHNS, a TAaKKe IIPH IOJTOTOBKE CHELKYpPCOB IO IpobjeMaM aBTOPCKOTO IIpaBa
PecnyGnuku Apmenust.

Hacrosimass pabota MoXxeT OBbITh MOJIE3HA VIS 3aKOHOTBOPYECKOH JIEATENbHOCTH, a
Taoke IS aBTOPOB IPH OCYIIECTBICHUM HMH JIMYHBIX HEHMYIIECTBEHHBIX IIPaB, IIHPOKO
UCIOJIb30BaHa yYaCTHHKAMH aBTOPCKUX MNPAaBOOTHOLICHWH M WHBIMH 3aMHTCPECOBaHHBIMU
JALAMH.

Anpobanusi pe3yJibTaTOB AHCCEPTALMOHHOI padoThl. Hacrosiee uccnenoBaHue
ObUIO BBIIOJHEHO Ha Kadeape TpaXJaHCKOro U TI'PaKIaHCKO-NPOLECCYalbHOIO IpaBa
MHCTHTYTa IIpaBa M IIOJUTHKHA POCCHICKO-APMSHCKOTO YHHBEPCHUTETa, IZI€ MPOXOIMIO
00CyXJeHHE U PELICH3UPOBaHHE.

Amnpobarnys pe3ysIbTaTOB HCCIEAOBAHMS OCYIIECTBISUIACh B TEYEHUE BCETrO NepHoa
paboTel Han AWCCEPTALMOHHON paboTOH, uYeM U olecleuuBaiach IOJHOLEHHOCTh U
JIOCTOBEPHOCTH OCHOBAHHH JUISl KAXKJJOT0 MOCIIEAYIONIEr0 dTala HayYHbIX HCCIIEIO0BAHHN.

OCHOBHBIE MaTepuajbl, Pe3yJbTaThl U MOJO0KSHUS HCCIEJOBaHUS OIyOINKOBaHbI B
peueH3upyeMsix xypHanax BAK MunucrepcTBa 00pa3oBanus u Hayku PecriyOmukn ApMeHus,
JIOKJIA/IBIBAINCH HA HAYYHO-TIPAKTHYECKUX KOH(EPEHIUAX, CEMHHApax U KPYIJIbIX CTOJIaX.

CTpyKTypa AHMCCEPTALIMOHHOIO HccJedoBaHMs. PaboTa cOCTOMT W3 BBEACHUS,
TpEX TIIaB, AEBITHU Maparpados, 3aKIIOUeHUS U ONOIorpaduueckoro Crucka.

OCHOBHOE COJEPKAHUE PABOTbI

Bo BBeneHHMN 0OOCHOBBIBACTCSl aKTyaJIbHOCTh TEMBI HCCIIEOBAHUS, MpEICTaBICHA
CTENEHb €€ HAayJyHOH pa3pabOTaHHOCTH, ONpPENENAloTcs OOBEKT, MpeAMEeT H Ielb
UccinenoBaHus, GOpMyIUPYIOTCS 3a/ladd MCCIIEIOBaHHsA, yKa3bIBAIOTCS METOLOJIOTHYECKUE U
TEOPEeTHYECKHEe OCHOBBI HCCIIEOBAHMS, PACKPBIBAIOTCS HaydHas HOBH3HA, €r0 TEOPETHYECKast
W TIpaKTHYecKass 3HAaUYNMOCTh, HOPMATHBHOE W SMIIMPUYECKOE OCHOBAHHE HCCIIEIOBAHNS,
MPEACTaBIAIOTCS NOJI0XKEHHSI, BRBIHOCUMBbIE Ha 3aIlUTY.

TlepBas rmaBa guccepranuy - «IBOJIONUS U CYIIHOCTH JIMIHBIX HEHMYIECTBEHHBIX
(MOpaJbHBIX) IPaB aBTOPa», COCTOUT U3 IBYX Maparpagos.

B nepBom maparpage — «Bo3HMKHOBeHHe M pa3BHTHe  JHYHBIX
HEeUMYIIeCTBEHHBIX (MOPaJbHBIX) IPAaB AaBTOPa» IIpeJCTaBlIeHa UCTOPHs aBTOPCKOTO Mpasa
C IPEBHUX BpPEMeEH JI0 HaIllUX JHEH, B HEM TaKXKe pacCMaTPUBAIOTCS IEPBbIC 3aKOHOJATE/IbHbIC
aKTHI B 00JIACTH aBTOPCKOTO IMpaBa B TaKUX cTpaHax kak ®panmnwms, ['epmanms, Aarmms, CIIA,
Poccust 1 ApmeHusl, a Takke U3ydaeTcsl pa3BUTHE MEXyHapOIHON OXpaHbl aBTOPCKOTO IIpaBa
B paMKax bepHcKoi KOHBEHIMH 00 OXpaHe JIUTEePaTYPHBIX U XyJ0KECTBEHHBIX MPON3BEICHUI
U IPYTUuX MEXKIYHapOIHBIX COrJIallleHui B cdepe aBTOPCKOro mpasa.

Bo Bropom naparpade — « CymHocTh JHYHBIX HEUMYIIECTBEHHBIX (MOPAIbHBIX)
NpaB aBTOPOB» JETATFHO PACCMATPHUBAIOTCSI BO33PEHUS IIPEICTaBUTENEH KIIACCHUECKOH
€BPOIIEHCKOH (pHUIOCOPUN Ha IOPUANUECKYIO IPHPOLY aBTOPCKOTO IIPaBa U TEOPUH aBTOPCKOTO
mpaBa. M3ydeHBI TakKe IyaINCTHYECKHH W MOHHCTHYECKHH ITOJXOIbI K IOHHMAaHHIO
ABTOPCKOI'o IIpaBa. paCCMOTpeHbI OCHOBHBIC MPU3HAKU JIMYHBIX HEUMYIICCTBCHHBIX IIpaB
aBTOpA.

Tak, OCOOEHHOCTH HWHCTHTYTa aBTOPCKOTO IIpaBa W, B YACTHOCTH, JHYHBIX
HEUMYIIECTBEHHBIX IIpaB aBTOPOB, CTAHOBATCH 60_]'[66 IIOHATHBI B PE3YJIbTATE HCCJICAOBAHUS
TIPOMCXOX/ICHUSI ¥ PA3BUTHUs Ha3BaHHBIX IpaB. [lo3ToMy B mepBOH TiiaBe AMCCEPTAIOHHOMN
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paboOTHl PACCMOTPEHBI ATallbl UX CTAHOBJIEHHS M PAa3BUTHS B Pa3IMYHBIX TOCYHApPCTBAX Kak
KOHTHHEHTaJIbHOM cucteMsl mpaBa (['epmanust, ®panims, Poccus, Apmenus), Tak U o0ero
npaBa (Auriums, CIIA), a Takke TEOpeTHYECKHE BO33PEHMS OTHOCHTENIBHO HCCIECAYEMOIo
MHCTUTYTa Takux aBTopoB Kak Kaut, ®uxrte, [erens, [x. Jlokk, . Konep, O. T'upke,
baynuny, YasMep u Ap, B3MUIAABI KOTOPBIX MMENH 3HAYUTEIBHOE BIUSHUE B PEryTHPOBAHUH
ABTOPCKO-IIPABOBBIX OTHOLIEHHH.

TlepuonoM (HOpMHPOBaHUS OCHOBHBIX MEXaHM3MOB OXPaHbl KaK KOHTHMHEHTAJIbHOMN
CUCTEMBI aBTOPCKOT'O IpaBa, Tak U cuctembl konupalT siBuica XVIII Bek. [IpusHanue ke
JIMYHBIX HEMMYIIECTBEHHBIX IPaB aBTOPOB OCYIIECTBIIIOCH B IepBoii monoBrHe XIX Beka.

PaszButne 3akoHOmaTenbcTBa B OONACTH aBTOPCKOTO MpaBa CONPOBOXKIATIOCH
Hay4YHbIM aHAJIM30M IIPaB aBTOPOB B OTHOIICHWM WX IIPOM3BEICHHH, B pPE3yibTaTe dero
Y4YeHBIMH IOpHCTaMH 1 (puitocodamu ObUTH pa3paboTaHbl MHOTOYHCICHHBIE TeOpHd. B pabore
paccMOTpEHbI INIaBHEHIINE N3 HUX - TEOPHs JINTEPAaTypHOH COOCTBEHHOCTH, TEOPHS JTHYHOTO
npaBa, a TaKXKe AyaJIUCTUYECKas M MOHHCTHYECKAs KOHLENIWY Ha IPABOBYIO INPHUPOLY
aBTOPCKOTO IIpaBa.

TIpencraBnenns 00 aBTOPCKOM IpaBe KaK O JINTEPAaTYpHOl COOCTBEHHOCTH Hadayld
cBoe pazsutue ¢ Hayana XVIII Beka u ceirpanu OONBIIyI0 Posib B OOpbOE ¢ MPUBHUICTHAMH.
CTOPOHHMKY JJaHHOI TEOPUH OTHOCST IIPaBO ABTOPOB HA MX MPOM3BE/ICHNUS K BEIIHBIM IIpaBam,
OTOXJECTBISISI ABTOPCKOE MPaBO C MPaBOM COOCTBEHHOCTH Ha TEIECHYIO BeIlb Kak
HEOThEMJIEMOM, ECTECTBEHHOM IIPaBe YEIIOBEKa.

Teopus JIMYHOTO TpaBa, OTHOCHBILAS aBTOPCKOE MPABO K JMYHOMY IIPaBy, ChIrpaia
OombIIylo poib HpH  (OPMHPOBAHMM KIACCHYECKHX B3IUISAOB OTHOCHTENBHO JMYHBIX
HEHMYIIECTBEHHBIX IIpaB aBTopa. IlocienHssi OCHOBaHA Ha HJee, YTO JIMTEpaTypHbIE H
XYIOXKECTBEHHBIE IPOM3BEACHHUS SBISIFOTCS YaCThIO INYHOCTH UX co3farenell. OTCIoa aBTOPEI
00J1aJaf0T MO OTHOMICHHIO K CBOEMY IPOM3BEICHUIO HE HMYIIECTBEHHBIM, a JIMYHBIM IIPABOM.
OcHOBOW ke yKka3zaHHOH Teopuu cumraercs ¢unocopus Vmmanymna Kanta, Bo33peHus
KOTOPOTO B 3HAYHUTEIBHON CTENEHH HOBIMSIIA Ha TeHE3UC MOPAIbHBIX IIPaB aBTOPA.

B xonme XIX Beka pa3BuBaeTcs TakkKe y4YeHHE OO0 aBTOPCKOM IIpaBe Kak
WHTEJUIEKTYaIbHOH  coOCTBeHHOCTH (Immaterialgiiterrecht), TIaBHBIM TIpeNCTaBUTEIEM
xoToporo 611 Mosed Konep. Ilocmennuii BHICTYMaeT NPOTHB MOHMMAHHS aBTOPCKOTO MpaBa
KaK JIMYHOTO mpaBa. [lo ero MHEHHIO, aBTOPCKOE IMPaBO HE SIBISIETCS COCTABHOM 4acThiO
JUYHOCTH. ABTOPCKOE IPAaBO — 3TO INPABO HHTEIUIEKTyalnbHOH COOCTBEHHOCTH. B yueHum
Konepa neHTpanbHOE MECTO 3aHMMAET YTBEPIKACHHE O TOM, YTO NPOM3BEACHHE, OTICIISACH OT
JUYHOCTH aBTOPA, SBISIETCS CaMOCTOSTENBHBIM 00BEKTOM UMYIIeCTBEHHOTO obopoTta. Mcxoms
U3 MMYILIECTBEHHOTO XapakTepa aBTOpckux mpas, Konep 060CHOBBIBaeT X HEOrPaHHUYCHHYIO
OTYY)XaEMOCTb U 000POTOCIIOCOOHOCTh. BMecte ¢ TeM naHHOH Teopuel He oTpuuAeTCs
BO3MOKHOCTh OXpaHBI JINYHOTO HEUMYIIECTBEHHOTO HWHTEPeca aBTOpa INPOM3BENCHHS. OTH
npaBa CYIIECTBYIOT BHE C(epbl aBTOPCKOTO MpaBa U SIBISIFOTCS YacThIO OOLIEro MHCTHUTYTa
JUYHBIX HEUMYIIECTBEHHBIX NpaB. Tak BO3HMKJIA yalHCTHYeCKas KOHIEIIUS MOHHMAaHHS
aBTOPCKOTO IIpaBa, KOTOpas TMOJIyduja 3aKpeljeHHe B OONBIIMHCTBE €BPOIEHCKUX
TPaBoOIOPAIKOB, B TOM ymcie Bo @panuuu, Uramuu, [lopryranuu, lanuun, Mcnanuu, bensruu,
[Beltnapun.

MoHnncTrueckasi KOHIEIIU aBTOPCKOTO MpaBa ObUla MPHHSITA B TAKUX CTPaHaX Kak
I'epmanust, ABcTpus. [ TaBHBIM ee IpeacTaBUTENeM CUUTACTCS] N3BECTHBIM HEMEIKUH PaBOBEN
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cepenunbl XX Beka Oifren Yismep. CorimacHo Teopud YibMepa, aBTOPCKOE IPaBO — 3TO
€IMHOE TPABO, KOTOPOE COCTOMUT M3 PAA JIMYHBIX U UMYIIECTBEHHBIX TPABOMOUHH.

Bo Bropoit rmaBe - «IIpodieva omnpedeneHusl BHAOB M cOJep:KaHHe JIMYHBIX
HEeNMYIIeCTBEHHBIX (MOpPAJbHBIX) NPaB ABTOPa» HM3y4eH BONPOC O TOM, KakWe HMEHHO
npaBa OTHOCATCSA K JIMYHBIM HEMMYILECTBeHHBIM. Jlamee Ooiee moapoOHO paccMaTpuBaeTCs
coziepKaHue JIMIHBIX HEMMYIIECTBEHHBIX npaB aBTOpAa, MIPEeTyCMOTPEHHBIX
3aKOHOAATeNbCTBOM PA 00 aBTOpcKOM mpaBe, TO OMIIB HPaBO aBTOPCTBA M MPAaBO HA MM,
MpPaBo Ha HENIPUKOCHOBEHHOCTh ITPOM3BEAEHHUS, IIPABO HA 0OHAPOIOBAHUE U IIPABO HA OT3bIB.

IlepBbiii  maparpadp —  «IIpoGjema  ompenesieHHss  BHIOB  JIMYHBIX
HeMMYIeCTBEHHBbIX (MOpAJbHBIX) MPaB aBTOPa» OTHOCUTCA K BONPOCAM OMpEIEICHUS
BHJIOB JIMYHBIX HEMMYIIECTBEHHBIX IIPAaB aBTOPA, YCTAHOBICHHBIX 3aKOHOAATEIbCTBAMH
Pa3IHYHBIX CTPaH.

Tak, bBepHckas KkoHBeHIMS 00 OXpaHE JHTEPATYPHBIX H  XYHOXKECTBEHHBIX
NpOU3BENCHUH, (aKTHYeCKH 3aKkpelunsis JIMIIb  [paBO  aBTOPCTBA M IpaBO  Ha
HETIPUKOCHOBEHHOCTh, BMECT€ C TeM, CTpaHaM YdYacTHHIAM HPEJOCTaBISIET IPaBO
CaMOCTOSITEJIbHO ~ ONpEAeNsATh IepedeHb JTUX mpaB. [Ipn  ompeneneHUd  JTHYHBIX
HEMMYIIECTBCHHBIX IIPaB aBTOPA FOCyJapCcTBa MOKA3BIBAIOT PA3IMIHbINA ITOAXO0] K HX HEPETHIO,
KOTOPBIi ~ MOXET  OBITh  y3KMM, OIPaHMYMBAsCh JIMIOIb  HMCXOJHBIMH  IpaBaMy,
MIPeayCMOTPEHHBIMU bepHCKol KOHBeHIMEH 00 OXpaHe JUTEpaTypHBIX M XyHOXKECTBEHHBIX
Mpou3BeieHUH, MO0 Ooyiee MIMPOKUM, HPEAOCTaBIsAA Oosiee MOJHYIO 3alIUTy MOpPaIbHBIM
UHTepecaM aBTopa. PecnybOnmka ApMeHUs, KaK ITOKa3bIBAaeT XOJ Pa3BUTHS 3aKOHOIATEIbCTBA
00 aBTOPCKOM IpaBe, HMPUACPKUBACTCS BTOPOTO IIOAXOJa, HO BMECTE C TEM, 3aMEYaloTCs
TEHJCHIMM K AKOHOMHM3AIMM aBTOPCKOTO IIpaBa, OOYyCNaBIUBAas OCYIIECTBICHHE JIMYHBIX
HEMMYIIECTBEHHBIX NIPaB IPU3HAKOM yIIepOa permyTaiuH.

Bo Bropom maparpade — «IIpaBo aBTOpcTBa W MPaBo Ha HMS» H3ydaeTcs
MEPBUYHOE CPEJIM JMUHBIX HEHMYILECTBEHHBIX MPaB MPaBO aBTOPCTBA (the right of paternity),
WIA TIpaBO Ha aTpuOyumio (the right of attribution), KOTOpOe paccMaTpUBAeTCs B JABYX
aCIIEKTaX: NON0JHCUMENbHOM U HecamueHoM. B IepBoM cilydae aBTOpY MpPeAOoCTaBIsIeTCs IPaBo
TpeOoBaTh NMPHU3HAHUS CBOETO aBTOPCTBA B OTHOILIEHHH CO3JAHHOTO MM IPOM3BEICHHS Jaxe
HOCJIe TIOJTHOM YCTYIIKM aBTOPCKHX IIpaB B OTHOIICHWY NpoW3BeleHus. Bo BTopoM ke ciyuae
(HeraTMBHBIH AacCIIeKT) aBTOp BIIpaBe HACTAaMBaTh, YTOOBI €ro MMs HE HCIOJIB30BAIOCH B
OTHOIICHWH TPOU3BEICHHS, Ha CaMOM JieJile MM HE CO3JaHHOM, a TAaKXKe B OTHOIICHUH
CO3JaHHBIX MM TpousBeleHHH. lleHTpanpHOe MecTO 3aHMMaeT W3yYeHHEe BOIpOCa
HEOTUY)KTaeMOCTH TIpaBa aBTOPCTBA M MpaBa HA UM, a TaKXKe IPOOIEMBI «TEHEBOTO
aBTOPCTBa» M BO3MOXKHOCTH OTKa3a OT OCYIIECTBJICHHMS MpaBa Ha MMs. Tak, B HEKOTOPBIX
KOHTHHEHTAJIbHBIX IOPUCIUKIUSIX JIOMYCKAeTCsl OTKA3 OT OCYIECTBIICHUS MpaBa Ha UMs. 3/1ech
HEOOX0IMMO 0co00 MOAYEpPKHYTh, YTO pedb HAET HE O Nepejade MAHHOTO JIMYHOTO
HEMMYIIECTBEHHOTO TIpaBa, a JHIIb O BO3MOXXHOCTH BPEMEHHOIO OTKa3a OT ero
OCYIIECTBIEHHS. TakoW OTKa3 pacCMaTPHBACTCS BO3MOXKHBIM, HAIPEMEp, B JOTOBOPHBIX
OTHOILICHUAX MEKIY pa60To;1aTeneM H pa6OTHHKOM pu CO3JaHUHU MOCIEAHUM HpOH3Be)1€HHﬁ
B TOpsAAKe caykeOHOro 3amaHms. B ommmume ke OT JAPYrHX KOHTHHEHTAJIBHBIX
3aKOHOJATENBCTB, BO3MOXKHOCTH OTKa3a OT IIpaBa HAa HMMS JOIYCKaeTcsl IIBEHIIapCKUM
3aKOHOJATENILCTBOM B Cllyyae AadM aBTOPOM IIpeaBapuresnbHoro cornacus (Einwilligung) na
OTKa3, KOTOpOE, OJHAKO, MOXET OBITh CBOOOJHO OTO3BaH. Bmecre c TeMm, mpH HaIMINK
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npeo0iIaJaloIero HHTepeca JMIa, UCTIOIb30BAaBIIETO IPOM3BEAECHNHE, OT3BIB He OyJeT MMETh
CcHITy.

Tperuii maparpad — «IIpaBo Ha HENMPUKOCHOBEHHOCTH MPOM3BeAeHUs». BriepBrie
MIPaBO HEMPHKOCHOBEHHOCTH OBUIO NpH3HAHO (paHmy3ckumu cynmamu B 1814 romy. Bsura
chopmynnpoBaHa cyaeOHas MpaKTUKa, OAPOOHO peryaupyroiias Ha3BaHHOE IpaBo. B pabote
ObUIM paccMOTpEHBI Te CyHeOHBIe Jena, KOTOpble 0CO00 IOBIMSIM Ha YCTAaHOBICHHUE
COIepXaHMs IIpaBa HENPUKOCHOBEHHOCTH. Tak, MPHUYMHON MpPU3HAHHA CyJaMU JHYHBIX
HEUMYIIECTBEHHBIX IIPaB aBTOpAa H3HAYANbHO SIBUINCh WCKH aBTOPOB IIPOTHB JEHCTBUI
n3gaTenell, BHECHIMX HM3MEHEHHs B IIpOM3BeleHHE. BmecTe ¢ TeM, W3 pacCMOTPEHHBIX
CyneOHBIX 1€l SIBHO CIEIyeT, 4TO HEIOMYCTUMO BHECEHHE B IpOU3BEJcHUE Oe3 coriacus
aBTOpa TaKWX U3MEHEHWH, KOTOpBIe HapyIIAIOT 3aMbICeN aBTOPa, a TAKXKe TO, UTO JIUIO, UMS
KOTOporo o0o3HauaeTcs Ha MPOHM3BEAECHUM HECET OTBETCTBEHHOCTh 3a CBOE IIPOM3BEJICHUE,
ClIeJOBaTeIbHO H3MEHEHHOE IIPON3BEICHHE He MOXKET 00JIee IPUIHNCHIBATHCS aBTOPY.

B 3akoHOnaTenbCTBE Pa3IMYHBIX CTPaH OTHOCHTENBHO IpaBa HENPUKOCHOBEHHOCTH
HaXOAWT OTPaKCHHE OJHA W3 ABYX KOHIENIUH: OOBEKTHBHAs (B COOTBETCTBUH C KOTOPOI
yCTaHaBIMBaJIach OXpaHa NPOU3BEACHUM OT U3BpaIlCHUH, MCKaKCHUN U HHBIX U3MCHEHHH,
CIOCOOHBIX HAHECTH YIIepO YECTH WK PEIyTaluy aBTOPa) Wi CyObeKTUBHAA (0€30TOBOPOYHO
3ampeniaoreil 1ooble H3MEHEHHU).

B xome pa3BuTHA mpaBa HEMPHKOCHOBEHHOCTM MOXKHO 3aMETHTh TEHACHIUIO
YMEHBIIEHHSI €T0 a0CONOTHOTO XapakKTepa, YTO MPOSBISIETCS B COKPANIEHHHM 00BeMa 3TOro
IpaBa 3aKpeIUICHHEM B 3aKOHOJATENbCTBAX TaKOTO IIPH3HAKa KaK «yIepd pemyTarum)
(ctpaner CeBepHoit EBpombl, Apmenwms). Uto ke KkacaeTcs MpU3HAKa HEOTIYKAAEMOCTH,
MHOTHE IOPHCAWKINY, TPH3HAaBas IIPAaBO HEHPHUKOCHOBEHHOCTH HEOTYY)KIAEMbBIM JIMYHBIM
HEMMYIIECTBEHHBIM TIPAaBOM aBTOpPA, HPHIAIOT 3TOMY IIPaBy OIPEAENCHHYIO «THOKOCTB)» C
menplo  o0OecriedeHuss BO3MOXKHOCTH — NPHCIOCOONEHHsS TPOW3BENEHHS K  crienuduke
UCIIOJNB30BAaHHUSI CO CTOPOHBI JOOPOCOBECTHBIX KOHTPareHTOB, TAKUM 00pa3oM He co3aaBas
JUITHAX HEOOOCHOBAHHBIX 00PEMEHEHH.

[Hanee B yerBeproM naparpade — «I[IpaBo Ha 0GHapogOBaHMe» BBIIBISETCS CYIHOCTD
JTAHHOTO TIpaBa M MPOOIEMBI OCYIIECTBICHHSI 0OHAPOTOBAHMS TTOCIIE CMEPTH aBTOPA.

Kak u npyrve jJudHBIE HEMMYILECTBEHHBIE IpaBa aBTOpa, MPaBO Ha OOHAapOIOBaHHE
(droit de divulgation) cozmaBanoch (GpaHIly3CKUMH CylamMH. B pasjiuyHble HCTOPHYECCKUE
MepHOABl Pa3BUTHSA YUYEHUs O JIMYHBIX HEHMYIIECTBEHHBIX IIpaBax aBTOpa IPaBO Ha
00HapoI0BaHUE MTOHMMAJIOCh MO-Pa3HOMY, B YaCTHOCTH, KaK IIPAaBO Ha OMyOJMKOBaHUE JHOO
BEITYCK B CBET, CBA3BIBAs €ro C IPaBOM HA BOCHPOU3BEJCHHE W PAaCHpPOCTPAHCHUE
npousBeneHus. B HacTosimiee BpeMsi JaHHOE TIPaBO B IOPUIMYECKOW JIUTEpaType
XapaKkTepu3yeTcsl Kak IOpPHIMYECKH oOecliedeHHas aBTOPY BO3MOXKHOCTh ITyOJNMYHOM Oriacku
CO3J]aHHOTO UM IPOU3BENICHUS, TNO0 KaK MPaBO OCYIIECTBUTH JEHCTBHE MM aTh COTacHe Ha
OCYIIECTBIICHHE ACHCTBHS, KOTOPOE BIIEPBBIC JETaeT MPOU3BEACHNE AOCTYITHBIM Il TyOIUKH
(11t BceoOmero CBeICHN ).

3aKOHOAATENBCTBO psifia CTpaH, Takux Kak ['ommanaun, ABcTpuu u cTpaH CeBepHOM
EBpomsl, mpsMO He MNPU3HAIOIINX IIPAaBO Ha OOHApPOIOBAaHHE, NPEAyCMAaTPUBAIOT EANHOE
IIMPOKOEe IPaBOMOYHME Ha HCHONB30BAaHME MpPOM3BeNeHUs. [IpencraBuTenn Takod MoOmeNH
YTBEpP)KIAIOT, YTO OHA BKJIIOYACT U MPABO aBTOpa pa3pelaTh WM 3ampeiaTb 00HapogoBaHME,
W CJIeN0BaTEeIbHO HET HEOOXOJMMOCTH 3aKpeIUIITh OTACIBHOTO IpaBa Ha OOHApOIOBAaHHE H
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TEeM CO34aBaTh  HEHY)KHOe oOpeMmeHeHHe i oOopora. IlpaBo Ha oOHapomoBaHHMe B
KOHTHHEHTAJbHBIX CUCTEMaX IpaBa MOHUMAETCS KaK CYTy0o JIMYHOE MPaBo, KOTOPOE HE MOKET
OBITh NEPETAHO TPETHHM JIMI[AM, OHO HEOTUYKIAEMO.

aTeiii maparpag — «IlpaBo Ha 0T3BIB» IIOCBAIIEH IPOOJIEMaM OCYIIECTBICHUS
aBTOPOM TIpaBa Ha OT3bIB CO3JAHHOTO UM TMpOHM3BeAEHMSA. OTO TpPaBO B KadecTBe
CaMOCTOSITEJIBHOTO JIMYHOTO HEMMYIIECTBCHHOTO IIpaBa NPU3HAETCS JIHMIIb B HEKOTOPBIX
IOPUCIAUKIHAX, B YaCTHOCTH, 3aKOHOAATEIbCTBaMH 00 aBTopckoM mpase Ppanuun, Mrammmy,
T'epmannu, 'pern, Mcnanum, Poccmiickoit denepaunn, PeciyOnuku Apmenus. Ha3zBannoe
IPaBO MO3BOJISIET aBTOPY JIMOO OTKA3aThCsl OT paHee HMPHHATOTO penieHus 00 00HapOJOBaHUH
MPOM3BEICHUS MO0 Tocie 0OHAPOIOBAHHS OCYIIECTBUTH KaK BPEMEHHOE (HalpuMep, ¢ LEebIo
UCIIPABIICHNUS), TaK U OKOHYATEJIbHOE M3BSITHE NMPOU3BEICHUS U3 000pOTa, BCIEICTBUE YEro
MPOUCXOAUT BOCCTAHOBIIEHHE PEXUMA HEOOHAPOTOBAHHOTO TPOU3BEACHHSI.

OpHUM U3 YCIIOBUH pealn3aluy IIpaBa Ha OT3BIB SBJISIETCS MOTUBALMS OCYIIECTBICHHS
9TOro mpasa. ECTh FOPUCAMKINHU, B KOTOPHIX NPUYUHBI OCYLIECTBICHHS OT3bIBA SIBIISFOTCS
opuandeckn 6e3pazmnunsivi. Hanpumep, ¢paHIy3ckoe 3aKOHOAATENBCTBO IPHACPKHBACTCS
€ro MIMPOKOTo MOHUMAHMs, IPSIMO He 00YCIIaBIUBas IPABO HAa M3BATHE U3 000POTa HAJIMYHEM
KaKOro-m00 MOTHBA.

B omianMume jxke OT MIMPOKOTO HOHMMAaHWs IIpaBa Ha OT3bIB, €CThb IOPUCIUKLHH,
MIPU3HAIOIINE BO3MOXKHOCTh €0 OCYIIECTBICHUS JIUIIb IPH HATMYUH ONPEIEICHHOTO MOTHBA,
YCTaHOBJIEHHOTO 3akoHOM. [lociemHee XapakTepHO IUIsI 3aKOHOAATENbCTBA 00 aBTOPCKOM
npase ['epmanuy, I'penun, Ucnanuu, Mramuu.

CormacHo 1. 5 4. 2 cr. 1121 'K PA mpenycmarpuBaeTcs IIMPOKOE MPaBO Ha OT3BIB,
NPEOCTaBIssT aBTOPY BO3MOXKHOCTH  OTKa3aThCsl OT paHee IPHHATOrO pelieHus 00
00HapOJOBAaHHUH MIPOM3BENCHUS 6 1F060M ciyyae. B cBoro ouepenp, m. 5 4. 2 cr. 12 3akona PA
00 aBTOPCKOM TIpaBe 3aKpeIUIIeT AOTOIHUTENbHOE YCIOBHE pealn3aliil yKa3aHHOTO MpaBa, a
UMEHHO, eciii OOHApPOJOBaHHOE IMPOM3BEICHUE OOJBILE HE COOMBEMCMEyen YOeHcOeHUIM
aBTOpa M 00HAPOJOBaHNE POU3BEICHUSI OMPUYAMENLHO NOBUACT HA PEnymayuio asmopa.

Jnst mpenoTBpalieHysl clydaeB, KOT/ia pealli3als aBTOPOM CBOETO IMpaBa Ha OT3bIB
Morma OBl TOCTaBUTH IIOJ Yrpo3y pEANTH3alHI0 TpaB WHBIX JIUI, 3aKOHOJATEIbCTBAMH
NpeyCMaTPUBAIOTCSl OIPE/ICNICHHBIE OTPaHUYEHHUs 3TOro ImpaBa (B OTHOIICHHUH AaBTOPOB
nporpamm it OBM, ciy:keOHBIX MPOM3BEICHUN M MPOM3BEICHHMN, BOIICANINX B CIOXKHBIN
00BEKT).

B ocHOBaHMM mpaBa Ha OT3BIB JIE)KAaT HEMMYIIECTBEHHBIE WHTEPECHI, KOTOpPHIC
3aKITIOYAIOTCS B HEAOMYIICHHN YMAaJICHHS WM MCKaKSHUs PEMyTallid aBTOpa KakK JIMIHOCTH.
Bmecte ¢ TeMm, OCyILIeCTBIEHHEM AAaHHOTO IIpaBa HE JOJDKHBI OBITh YIIEMJIEHBI WHTEPECH
J0OpOCOBECTHBIX TpaBooOIanaTeneil. Benp mocneqnue takke HyXIAOTCS B 00eCHEYCHHN HX
OT OINIOPTYHHCTHYECKHX JeicTBui aBTOpa. [locmemHee e rapaHTHpYeTCs, BO-IICPBBIX,
3aKpeIIeHHeM 00S3aHHOCTH aBTOpa BO3MECTUTh NPUYMHEHHBIH MpaBooOnasaTento yObITkH (B
TOM UHCJIe YIYIEHHYIO BEITOY) U, BO-BTOPBIX, IPEAOCTABICHHEM IIPEHMYIIECTBEHHOTO IIpaBa
Ha 3aKJIIOYSHHUE COTJIAIIeHNs 00 HCIIO0Ib30BaHNH MIPOU3BEICHHUS MOCIIE €r0 OT3hIBA.

Tperbs TnaBa - «OcO0EHHOCTH IIPAaBOBOr0  pPeryJiMpOBaHMsA  JIHMYHBIX
HeHNMYIIeCTBEHHBIX (MOPATBHBIX) MPAB ABTOPA B CTPAHAX 00IEro MPaBay, CONEPKUT IBa
naparpada.
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B nepsom naparpade — «OcofeHHOCTH peryJIMpOBaHHS MOPAJbHBIX MPaB aBTOPa
B CTPaHax 00IIero NpaBpa» aBTOPOM BBISABILIIOTCS CTIEU(PUIESCKHN XapaKTep PeryIHpOBaHuUs
MOpaNBHBIX MPaB aBTOpa B CTPaHaX OOILIEro MpaBa W NMPUYMHBI PACXOXKICHHUS ABYX Haubolee
KPYIHBIX IIPAaBOBBIX CEMEH - pOMaHO-TepPMAaHCKOH U 00IIIero mpasa B HcceayeMoit obiactu. B
YCIOBHSX OTCYTCTBHSI 3aKOHOJATENBCTBA, 3aKPEILIAIONIETO MOpanbHbIe NpaBa aBropa, B CIIIA
n BenukoOputaHum Cyapl Uil 3alIUTBl 9THX IpaB Hpuberaad K JPyrHuM IPaBOBBIM
UHCTUTYTaM.

OpHuM U3 epBbIX cTpaH, B 1886 rogy moanucaBmux bepHCKyI0 KOHBEHLUIO, ObUIA
Bemuko6puranus. OTHOLIEHHE K€ MOCHeTHEH O BKIIOYEHHH B TEKCT Ha3BAHHOW KOHBEHIUH
cratbu 6 bis B 1928 roxy ObUI0 OTpHUIATENBHBIM, TaK KaK 3TO MOIJIO IOBICYb BHECCHHE
CYIIECTBEHHBIX N3MEHEHUH B OpHTaHCKOE 3aKOHOAATEIbCTBO. OJJHAKO, B HTOTE JOCTUTHYTOTO
komnpomucca B 1946 roay na Bproccenbckoit koH(epeHiyn, mo ycuwiusiM BennkoOpuranuu
ObUIM BHECEHB 3HAUUTENBHBIE IIONPABKUM B PEJAKIUIO KOHBEHIMH, 3aMEHHB IIHPOKYIO
(GOpMYITHPOBKY OOBEKTa IOCSTaTeNbCTBA «HEMMYILIECTBEHHBIE HHTEpechl aBTopa»(«moral
interests of the authory») Ha «decTb W pemyTauuio» («honour or reputationy). CtaTyTHOE
3aKpeIUIeHue MOpajbHBIX IIpaB aBTopa B BenmkoOpuranny npousouwio Tojbpko B 1988 romy
3akoHoM 00 aBTOpckoM mpase (Copyright, Designs and Patents Act), KOTOpBIi BKIIOYAET IIaBy
0 MopaibHBIX InpaBax. OpjHaKo, MOpalbHBIE IIpaBa 3[eCh CIIEAYeT pacCMaTpHUBaTh C
COBEpIICHHO MHOTO paKypca, HEXENIH [0 3aKOHOAATENbCTBY CTPAaH KOHTHHEHTAIbHOU
TpaBOBOM CEMbH.

Bonee neratueHbIM 66110 oTHOLIEHHEe CIIA K Ipr3HAHNIO MOPAJIBHBIX IIPaB aBTOPA.
Hecmotps Ha oTCyTCTBHE NOKTPHHBI U 3aKOHOAATENBCTBA O MOPAIBHBIX NPaBax aBTOpa, IS
3aIIUTHl 9THX IIPAB aBTOPHI YacTO CChUIANUCH Ha crtathio 43 (a) 3akona CIIA «O ToBapHBIX
3Hakax» (manee 3axoH Jlanxema) ot 6 mioms 1946 rona’.

SIBnsisick  cpencTBOM Uit OOpHOBI NPOTHB JIOKHOW PEKIaMbl M HEHAJUISKAIEro
HCIIOJIb30BaHMsI TOBAPHBIX 3HAKOB, BEHINICYKAa3aHHBII 3aKOH MpeciieyeT Lelb 0Ka3aTh MOMOIIb
MOTPEOUTENSAM, 3aIHIIast PHIHOK OT HEJOOPOCOBECTHOM KOHKYypeHIHU. CornacHo ctatke 43 (a)
3ampenaeTcs JIOXKHOE yKa3aHHWe MPOUCXOXKICHHS, a TAKKe BBEICHHE B 3a0Ny)XICHHE MyTeM
OTIMCAHWUS WM TI0Ka3a ToBapa WM ycIyrd. B ocHoBe crathu 43 (@) JISKUT BBIpaOOTaHHAS eIlle
B XIX Beke MOKTpUHA passing off, COTJIACHO KOTOPOM oOyiajaTenb ACIOBOW pemyTalluu,
CBSI3aHHBIH C ONpe/eleHHbIM (UPMEHHBIM 0003HaYeHHEM, BIpaBe 3alpeniaTh KOMMEpPUECKoe
HCTIONB30BaHUE ATOTO OO0O3HAUCHUS IPYTMM IIPOHM3BOJUTENEM, a KOTJa JHI0 TPOAAeT
NPOJYKIHMIO WM TBOPEHHE JIPYroro JIMIa Kak CBOE COOCTBEHHOE, HMMEET MECTO «reverse
passing off».

Bo Bropom maparpade — «Coaep:kanue MOPAJIBHBIX MPaB M0 3aKOHOAATEIbCTBY
CTpaH o0IIero TmpaBay aHAJIM3UPYeTCs COAEPXKAaHME MOpANBHBIX IpaB aBTopa IO
3akoHOfarenbcTBy BemmkoOpuranmm u CIIA. Tak, 0cOOCHHOCTBIO OpHUTAHCKOTO IIpaBa
SBJIETCA  TO, YTO MOpPAJbHBIE IpaBa PpacHpoOCTPAHANOTCA JIMIIb Ha JUTEPATypHBIC,
JpaMaTHYeCKHe, My3bIKaTbHBIE TPOM3BEACHHS U MPOM3BEACHHS H300pa3UTEIHHOTO HCKYCCTBA,
a Takke QuibMbL. [Ipu 3TOM He SBISIOTCS OOBEKTaMM OXpPaHbl KOMITBIOTEPHBIC MPOTrPaMMBI,

3 U.S. Trademark Law, Rules of Practice & Federal Statutes, U.S. Patent and Trademark Office, January 1,
2016, c. 20l/moctymHo mo axapecy URL: http://www.uspto.gov/trademarks/law/tmlaw.pdf (mata
nocnennero mocerenus 01.09.2016)
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MIPOM3BE/ICHUS], CO3JAaHHBIE KOMIIBIOTEPOM, 0030p TEKyIMX COOBITHH, CTaThH B Tra3erax,
JKYpHAJIbI U IpyTHe NepUoANYECcKHe H3aHus. Bo-BTOPHIX, aBTOp BIIpaBe TPEOOBATH MPHU3HAHUS
MOpaNBHBIX MPaB TOJBKO €CIU UM COOIII0IEHBI (HOPMAITBHOCTH, TPEAYCMOTPEHHbIE 3aKOHOM.

To, dYem OpuTaHCKOE 3aKOHOJATEIHCTBO  CYHNIECTBEHHO  OTIMYAeTCs  OT
KOHTHHEHTAJIBHOTO 3aKOHOJATEeNIbCTBA — 3TO BO3MOXKHOCTh OTKa3a OT MOPABHOTO IIpaBa, He
JOIyCKasi HpU 3TOM YCTYNKY OTHX IIpaB. ABTOp MOXKET IIOJIHOCTBIO OTKa3aTbCs OT
OCYIIIECTBIICHNSI MOPAJIbHBIX IIPAB B OTHOIIEHUH JTIOOBIX, B TOM YHCIIE U €IIe HE CO3AaHHBIX UM
MIPOU3BEACHUMN.

Mopansnsie npasa B CIIA Obum 3akpernuieHs! (efepaabHbIM 3aKOHOJATEIECTBOM
b B 1990 rogy 3akoHoM «O mpaBax aBTOPOB M300pa3uteabHoro uckyccrsa» (VARA), xots
3aKOHOJATENHCTBO ITATOB oOecneunBaeT 3TH npasa ¢ 1980 roxa.

OCHOBHBIM Pa3IMYNEM MEXIy 3aKOHOM BemukoOpuTanuu o0 aBTOPCKOM IpaBe H
VARA sBnsiercs 10, 4T0 ¢ npuHsITHEM VARA OBUIM yCTaHOBIICHBI JBE Pa3IMYHbBIE, B3aHMHO
uckiroyaromue pexxumbl. CyTh HOCHEAHUX 3aKIOYAETCsl B CIEYIOINEM: IPOM3BEIICHHUE,
KOTOpoe moananaer nof 3amury VARA, peryiaupyercs HCKIIOUUTENsHO craTtheld 106A 3akoHa
CIIA «O6 aBropckoM mpaBe» 1976 roma. Jlpyrue ke mpaBa aBTOPOB H300pa3sHTENHLHOTO
HCKYCCTBa, paHee MOANAJaBIINX IOJ 3alIUTy OOLIEro IpaBa M 3aKOHOAATENbCTBA INTATOB,
Oosice He JeicBUTENBHBL. [l MHBIX NPOW3BEICHUI OOIIee NMPaBO OCTACTCS SJUHCTBEHHBIM
OCHOBAHHEM JUISI 3aIIUTHI MOPAIBHBIX IIPaB.

OpHako, HEOOXOIUMO OTMETHTH, YTO MOpAJBHBIC MpaBa, 3aKkperieHHble B VARA,
OTHOCSTCS JIMIIB K OJHOH IpyIIle aBTOPOB — apTHUCTOB M300pa3HUTEIbHOIO HCKYCCTBa, Oolee
TOYHO, T€X, KTO CO3/1a€T «IIPOM3BEACHHS H300Pa3UTEILHOTO HCKYCCTBAY.

Ha ocHoBaHuM pe3ynbTaToOB IUCCEPTALMOHHOIO MHCCIEIOBAaHUS aBTOp IpUILEN K
CJIETYIOIINM BBIBOIAM:

1. Ileprogom  ¢opMHpOBAaHMS  OCHOBHBIX ~ MEXAaHM3MOB  OXpaHBl  KakK
KOHTUHEHTAJIbHOM CHUCTEMBI aBTOPCKOrO IIpaBa, Tak M cucteMsl KonupaiT sBuics XVIII Bek.
IIpu3Hanwe >k JMYHBIX HEMMYIIECTBEHHBIX IIPaB aBTOPOB OBUIO OCYIIECTBICHO B MEPBOH
nojoBuHe XIX Bexka. Ha mpunaTHe 3aKkoHOmatenbcTBa B cdepe aBTOPCKOrO IMpasa
3HAUUTENFHOE BIHMSHHE WMENTN €CTECTBEHHO-TPABOBBIE B3IVLIBI TOTO BPEMEHH, COTJIACHO
KOTOpBIM MPABO aBTOpPAa HAa €ro TBOPEHHE JIODKHO OBUIO IPU3HABATHCS IPABOM YaCTHOM
COOCTBEHHOCTH B OTHOLICHHH NPOW3BEICHUS JyXOBHOI'O TBOPYECTBA, M OITOMY IpaBy
HE0OXOIMMO OBIIO TPHAATh TAKOE XKE 3HAYCHHE, YTO M IMpaBy YacTHOH COOCTBEHHOCTH Ha
MaTepHanbHble O0O0beKTHL. Il0 3TOH mpHYMHE aBTOPCKOE NpaBO BO (PaHIy3CKOM IMpaBe
W3Ha4YadbHO OBIIO WMHCTHUTYTOM JUIi  CTUMYJIHMPOBAHHS HMYIIECTBEHHOTO  00opoTa
npomseﬂeﬂnﬁ, U TOJBKO B ﬂaﬂbHeﬁLﬂeM B HEro ObuIH BKJIFOYCHBI TIOJIOXKCHHUHA,
rapaHTUPYIOIUE OXpaHy JIMYHBIX HMHTEPECOB aBTOPOB. OTO B 3HAYMTEIBHON CTENEHH
TIPEIOTIPEACITIIIO Pa3AeNIbHOE CYIIECTBOBAHHE MHCTUTYTOB JWYHBIX M HMYIIECTBEHHBIX IPaB
aBTOPOB, ¥, COOTBETCTBEHHO, YCTAHOBJICHHE IyaJUCTHYECKOTO MOAX0/Aa BO (hpaHIy3CKOM
aBTOPCKOM TIpaBe.

2. HaOmomas X0l pa3BUTHs MEXAyHApOHO-IPABOBBIX HOPM B cepe aBTOpPCKOro
MpaBa B paMKaxX TaKHX MEXIYHApOIHBIX coryamieHuid kak bepHckas xonBenmus (1886r.),
Beemmpnas (OKenesckast) xomBenmust (1952r.), Cormamenne TPUIIC (1994r.), Henmb3s He
3aMETUTh CKJIOHHOCTh pa3iM4bIX TOCYJApCTB YHHGHLIUPOBATH 3aKOHOIATENbCTBA 00
aBTOpCcKOM IpaBe. OfHAKO B X0/¢ YHH(HUKAIUK 3aKOHOJATeNbCTB B yKa3aHHON O0JIACTH KaK B
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POMaHO-TepMaHCKOH, TaK M aHIJIO-CAKCOHCKOM IPAaBOBBIX CEMbBSX CIIOPHBIM OBUI M OCTaeTCs
npobiieMa JMYHBIX HEMMYIIECTBEHHBIX IIPaB aBTOPOB, O YEM CBUJAETENbCTBYET HCTOPHS
BKIroueHus B 1928 roxy crateu 6 bis B bepHckyto xonBeHmmio. Kak Obulo yka3aHO BhIIIE,
Ha3BaHHAs CTaThsl HEOJHOKPATHO ObUIa NMEPEeCMOTPEHA, TaKk Kak HEOOXOJUMO OBLIO IMOWTH Ha
HEKOTOpBIE YCTYNKH B OTHOLIEHMM CTpaH OOIIEro MpaBa C LENbI0 €JHHOTIIACHOTO MPUHATHA
HOJIOKEHUH O JIMYHBIX HEMMYIIECTBCHHBIX INpaBaX. [IpmuuHON TOMY SIBISIETCS pa3iIMyHOE
000CHOBaHHE aBTOPCKOTO MpaBa.

3. Teopun, chopmynupoBannsie B XVIII-XIX Bekax, urpanu OONbIIYIO pOJIb,
YUYHUTBIBasE TO Ba)KHOE OOCTOSATENBCTBO, YTO OHM HMENIM PErYJSTUBHBIH XapakTep B HEpPHO,
KOT/la B KOHTHHEHTalbHOH EBporne 3akoHOIaTeNbHBIE aKTHl HE PAcCMATPUBAINCh B KauyeCTBeE
OCHOBHOTO PETYISITOpa OOIIECTBEHHBIX OTHOIIEHMI. M, cMOTps Kakas W3 TeOpWi 3aHMMaia
HEHTPaIbHOE MECTO B MPABOMOPSAKE, 3aBUCENN B3TTIAbI HA IPABOBYIO NPHUPOIY aBTOPCKOTO
1paBa, ¥, B YaCTHOCTH, Ha POJIb U MECTO MHCTHUTYTA JIMYHBIX HEMMYIIECTBEHHBIX IIpaB aBTOPA.
VIMeHHO mnpUHATHE TOW WIM HMHOM TEOPUHM INPENONPENeTIHIO Pa3InYHble MYTH Pa3BHTH
POMaHO-TEPMAHCKOTO M AaHIJIO-CAKCOHCKOTO aBTOPCKOro mpaBa. KaHTmaHCKas TpakTOBKa
ABTOPCKOTO IpaBa KaK €IMHUYHOTO, JIMYHOIO W HEOTUY)KAAeMOIo IpaBa JierJia B OCHOBY
BO3HUKIIEH B kKoHHe XIX Beka WIKONbI, CYMTABIIEH, YTO aBTOp BIpPaBE paspelaThb
HCIIOJIb30BaHUE CBOETO MPOU3BECHYS, HO HE MOXKET COBEpIIATh YCTYIKY (WJIM ITOJHBINA OTKa3)
B TOJB3y TPEThEro JIMIA CBOMX IpaB HAa HEro M Jjanee ObUI BOCHPHHAT T'€PMAHCKHM
3aKOHOJATENBCTBOM 00 aBTOPCKOM IpaBe. Takum 00pa3oM, MPencTaBUTENN TEOPHU JIMIHOTO
npaBa 00OCHOBBIBAJIM JINYHBIE HEMMYIIIECTBEHHBIE [IPAaBa aBTOPOB €CTECTBEHHBIM XapaKTEPOM
9THX MpaB, HAJIWYHMEM JMYHOTO HEHMYIECTBEHHOTO, NYXOBHOTO HHTEpECa aBTOPA, CBSI3BIO
NPOU3BENICHUS] C JIMYHOCTBIO aBTOPA, OTPAKCHHWEM B HHX JIMYHOCTH, WHIUBUIYAILHOCTH
aBTOpa, OTBETCTBEHHOCTHIO 3a COJCP)KaHNE IIPOM3BEICHNUS, TOCIIOCTBOM aBTOpa Hax coboil. B
CIOA u BemukoOpuTaHWW TpaBa Ha TPOU3BEICHHS XYHO0)KECTBEHHOTO W TEXHHYECKOTO
TBOPYECTBA TPAJULIMOHHO PaCCMATPHBAIIICH Yepe3 IPH3MY €CTECTBEHHO-TIPABOBOH JOKTPHHBI,
COTTIACHO KOTOPOIf aBTOP BIpaBe CTSDKATh IUIOJBI CBOETO TPyJa M 3alpeliaTh TPETHHM JIHIaM
BOCIIPOU3BEIEHNUE CBOETO TEKCTA.

4. CoBpeMeHHbIE HCCIEIOBaHUS B OOJACTH aBTOPCKOTO TpaBa B OCHOBHOM
COZIepXKaT yKa3aHHe Ha TaKWe IPH3HAKM JIMYHBIX HEMMYIIECTBEHHBIX IIpaB aBTOpPa, KaK HX
HEOTYY)K1aeMOCTb, Herepe1aBaeMoCTb, 6eccpovHOCTb, MIPOTUBOIIOCTABIISS Hx
HMMYIIECTBEHHBIM IIpaBaM. BMecTe ¢ TeM, OTHOCHTEIBHO BEIINIEHEPEINCICHHBIX 0COOEHHOCTEH
CO CTOPOHBI TOCYZApPCTB HAOMIONAIOTCS COBEPIICHHO pa3iIMYHbIE MOJXOJBI, BHIPAXKAIOLINECS
HampuMmep, JUOO TPHHATHEM MONHOH HEOTUY)KAAEeMOCTH ¥ OECCPOYHOCTH  JIMIHBIX
HEHMMYIIECTBEHHBIX IIpaB aBTOpa, HaNpuMep (QpaHIy3CKHM HpPaBOM, JUOO NMPELyCMOTPEHUEM
YaCTUYHOH BO3MOXKHOCTH MX MEpeladyld U OrpaHHYE€HHEM CpPOKa UX JIEHCTBUS, UTO XapaKTEpHO
npaBy ['epmannu, mmubo mOMymieHHeM CBOOOTHOTO OTKa3a OT HEKOTOPBIX MOPAIBHBIX IIPaB,
obecrieunBasi MX OXpaHy JiMIIb A0 OKOHYaHHSA CpOKa OXpaHbl DKOHOMHYECKHUX IIpaB IIO
npuHnuy npasa CIIA.

5. HecmoTpss Ha rio0ain3allMOHHBIE MPOLIECCH, HMMEIONIME BIUSHHE Kak Ha
3aKOHOJJATENBCTBO CTPAaH POMAHO-TEPMAHCKOH ITPaBOBOH CEMBH, TaK M OOIIETO IpaBa, B3TIISIIBI
OTHOCHTEIBHO MOpANBHBIX IIpaB aBTOPA pPAcCXOAATCS: HOBBIH PEXHM, 3aKpEIICHHBIH,
Harmpumep B CIIA, mo cyTu sBisieTcst yxe, 4eM paccMaTpHBaliCs B paMKax OOIIEero Impasa;
CTaBsl Ha MEPBBIH IUIaH ITyOIMYHBIE HHTEPECH! IT0 CPABHEHUIO C JIMYHBIMU HHTEPECaMH, a TAKKe
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HMYIIECTBEHHbIE IIpaBa II0 CPAaBHEHUIO C MOpPAIBHBIMH IIPaBaMH aBTOpa, IIPH3HAHUE
HEOTUY)KJAEMBIX ~MOPANbHBIX MpaB CUYMTAETCAd MPEMATCTBHEM JJI  OCYLIECTBICHHS
KOMMEpUYECKOH  HEATETbHOCTH; TMpaBO Ha  aTpuOynMI0O U HENPHKOCHOBEHHOCTH
COIIPOBOXKIAKOTCA CYHIECTBCHHBIMU OTPAaHMUYCHUSAMH M UCKIFOYEHHSIMH, KOTOPBIC COKPALIAIOT
npeensl MPUMEHEHHs 3THX MpaB, JAelas 3aKOHOAATENbHO 3aKpEIUICHHbIE MOpalIbHbIE IIPaBa B
cTpaHax oOIIero npaBa B 3HAYUTEIHHON CTEIEHN CUMBOJINYECKHMH.

OcHOBHbIE TOJIOKEHHsI 1O TeMe [HMCCePTALIMOHHOW padoThl  ObLIM
0Iy0JIMKOBAaHbI B CJIEAYIOINMX padoTax:
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3. E. HukorocsH, «IIpaBo Ha 00HapogOBaHHE KaK JINYHOE HEMMYILECTBEHHOE IPABO aBTOPa»
/! «CocynmapcTBo u mpaBo», Homep 4 (62), Coro3 ropucro PecnyOnuku Apmenus, . Epepan,
2013p., c. 49-58
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B42EL3U NNLTLSP LhuN1.NU8UL

ZBNPLUYP UL2uUUUL N2 @NR3RUSPL PLUYNRULLLELE PLUYUYUL
YUreudNruuy ZbULURVIPUBE (ZUUBUUSUYUL PLUYUYUL
JELLNRONRE3NRU)

uvonouvarr

Uohwwnwpp whpdus b Zuywunwih Zwipuwybnmpmniunid hinhtwlh
wbdiwluwtt  ny  gnypuyhtt  hpwynmibptbtph  hpwjuiuwb jupgquynpdwb
hhdtwhinhputpht, juwunwupdws b hwdbdwnwub-hpujuiut  JEpndnipni
hhdp punnitbnyg wyywé ptwqujuenid wpwybk] qupqugus wyuyhuph Gphypubkph
thnpdp, husyhuhp tu UUL, Utqhwl, Spwiuhwt, Shpdwhwi, Udunphwt b wy:
Usjumnnipjut Ukp qquih wnbkn b hwnljugws twb niuwunwth Twotnipjub
opkiunnnipjut wpwtdtwhwwnlnipniuubpht:

Phuuyh wpphwjuwinipniup yuydwtwynpyws b whdtwljui ny gnypuygph
ppwyniuputph hwjwuwluwb punypny, wyy hpwyniupubph wbownwpkjhnipjut
ulgpnitiph  Jbpwpbpjw) hpwpwdbpd dnnbkgnidubpny, htnhtwlh ny gniypuyht
hpwyniuputph Jbpwpbkpu) opkuunpnipjmtt pwghkpny, hsyku twb wopuwphnid
wnbnh niukgnn qunpwihqughnt gopépupwgubpny: Pwgh ppuihg, wnbnbunipun
qupquguutt wpnh thnynwd, ptywybu gnyg E wwhu hwdwppimphughtt thnpép,
ujugnud £ hinhtwlh wtdtwlwb ny gnypuyhtt hpwynipubinh tywbwlnipniup b
wnwyk] Jupunp b guetinud wyt vwhdwih npnonudp, npubtn wduwpunydmd Bh
htnhtwlh hpwyniuputpp b npuntnhg ujuynud Et hwuwpwynipjubt hpuniupubpp:
UpJwd tyuunwlh hpugnpddwd hwdwp withpwdbynmpinit E swgnud hhinwqnunty
htnhtwjh wbdtwlwiu ny gqnuypuyhtt hpwynitupubph hpwdului  punypp
pnqutinulynipinibip:

Zknwgnuinipjul ghinwjut tnpnypep juyuwinwd | ipuinad, np hnhtwlh
Ynnuhg ppwlubugyty k htinhtwlh whdbwlui ny gnypuyht hpwynitupukph nipjut
b gpuig pnduinuimput wdpnpouljut nundbwuppnipni: Udbht, 22, 0,
hywyhu twl wpunwuwhdwiyui owwn  tpYpubtph gonpédnn  opkuunpnipniinkph
hpwjuwhwdbdwwnmwljut  JEpndnipjut wpyniipnid juwnwpyl] o hisybu
nbuwlub hbnlmpmnitttp, wbiybu § wopwowpynipniuutp, npntp minndws tu
uoyws ptwquyunnid opkiunpuiljub pugkpn (pugubnii: Uwubwnpuwy b,

1. wnwowplyt] b Lwnupughwlwb optuugpph hnpdus 1121 dwu 4 b
«bnhtwluyhtt hpwynibpuph b hwpwlyhg hpwynibpubph dwuht» 22 opkuph
hnnJws 12 dwu 4 jpugul] dp npnypny, hwdwdwj nph htnhtwlbu hpuniup nith
gpruynp dluny hpwdwpybnt php widwb hpwyniipt hpuwjwbwgubinig: Uogus
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hpwyniuph oyyunhdw] vwhdwtwhwlnidp pny] uuw qtps dbuwy hinhtwyh Yondhg
hp wuqub hpuwynibpp swpwowhbinig:

2. Unwownlyt) k unphg twjpmwntiut] wudknudutihnipjut hpuniupp, npt
wnuyk] 2qphn L wpinwhwyinnid wyn hpwynitiph Emipiniup npybtu ny gnypugpht
hpwynitiph’ pungplibing wjt Lwnupwughwlwb opkuugpph unp hnngus 1122-nud
(Uunbtndwgnpénipjutt  wudbnudjubjhmpjutt  hpwyniupp): Uhlbnyt dwdwbwl
wnwowplyl] Eu ppoypubp, npnup htwpwynpnipmt ki pdbenid wwwhnygbnt
wuydwbbp unkndwgnpénipjutt mqun sppwiwnnipju hwdwp hiywytu hinhtiwyh
JEunuinipjul opnp, wjiybu k upw dwhhg htwnn® hwpgh wnbbing hbinhtwyh
Jupp:

3. Zwoyh wnbbng wybt hwibqudwbpp, np opkupp wuwownwwund L
unbnswgnpénipjut b htnhtwlyh dhol gnnipnit nitbkgnn ubpn juwb wblu
htnhttwh hwdpwgdht Juwu wwwndwnknt hwiquuwbphg, wojupwwnwupnid
hhdbwynpyly Et  Yhpyuwpgbunh  uwnbndwgnpdnipnibubpp nybywgnidhg
wuwonwwknt wlhpwdbtywnnipniup, wnwowplkiny hudwywunuujuwut
nugnudubp juwnwnpl) 22 opkunpnipjui dby:

4. Zpuyuwpwldwl hpwyniiph dwuhtt gpoypbbph juwnwpbjugnpsdw
nnnnipjudp wnwewnplyl) L twjwwntul] shpwywpulqus unbndwgnpsdnipiniup
hpwwywpuwltnt poyuynipjut jutjudupuws wn phwpnwd, Lpp hbinhtwlp
wuydwbwgpny thnpuwmbugnid b unbndwgnpémpiniut ognnugnpsdwtt hpwyniupny:
Pwugh nppwuhg, wpwewplyl] b Lwnupughwlwt opkuuqpph 1123 honpuénid
twpiwwnbul) ny dhwyt dwnwuqubph, wylh hpudwunbpiph hpwyniupp hinhwuyh
dwhhg htwun bhpuwwwpwlnt hinhtwyh Yhunuwinipjut opnp shpwywpulqus
unbndwqgnpénipiniip:

5. Zknhtwlh Ynnuhg htnfwish hpwniiph swpwpwhnidhg qtips dbwne
bywwnwlny wnwewpljyty k Lunupughwljut opkiugpph hnnuwé 1121 dwu 2 wywupp.
5, hywtiu hwl «Zknhtwluyht hpwynitupubph b hwpwlhg hpwyniupubinh dwuhn 22
opkuph hnnjws 12 dwu 2 wupp. 5 twhwwnbub] hinhtuyh wupnwlwinipmniup
unbndwgnpdmipjut  ogumwugnpddwt  hpwyniipp wpwewpllint  btwjulhu
hpwunhpnott wjh nhwpnid, Epp unkndwgnpénipjui hknljutshg hkwnn hiknhtwlp
guijuinud t thnjuwbgk] tpqwé hpuwyniupp: Unwownlyl) E twlb opkuunpnpku
bwjuwwnbul) gniypuyhtt hpwynitupubph hpwduwnhpng hpwynitupp htinhtwlh dwhhg
htuin  hpwwtwgutnt  unbndwgnpdmipjut  htnjuwisp Jphuyt wuwydwinyg, np
htnhtwlh Juiupt ninnuljhnpbt wpnwhwjnyws 1huth gpuynp duny:

ZEnugnunipyut dky  wwpmibwlnng  Wmpebpp, ppuind junwpdus
Eqpuhwignudubpti mi wnwewplynipmibtbpp Juwpnn bu oquuwugnpdybty husubtu
hpwuuwntnd b ppwuihpur wpwliunhlunud, wiybe ) niumdbwlub
qopéplpwgniy:
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YEVGENYA NIKOGHOSYAN

THE PROBLEMS OF LEGAL REGULATIONS OF THE MORAL RIGHTS
OF AUTHORS (COMPARATIVE AND LEGAL ANALYSIS)

SUMMARY

The dissertation deals with the problems of legal regulations of the moral rights of authors.
Comparative and legal analysis has been done, as a basis using the experiences of such
developed countries as USA, England, France, Germany, Austria etc.

Substantial attention was paid to the legal features of the mentioned field in the Russian
Federation and in the Republic of Armenia.

The subject relevance is conditioned by the contradictory essence of moral rights of
authors, by different approaches concerning the principle of inalienability of those rights, by
gaps in the regulation in copyright law of the Republic of Armenia, as well as the globalization
processes, which should be considered especially now when international organizations and
various state and non-state bodies are working on the formation of a system for protection of
the objects of intellectual property in the context of its continuous modernization and
harmonization to international standards.

Besides, as the international experience shows, significance of moral rights of authors is
being diminished and the definition of the borders where author's rights finish and public rights
start becomes more essencial. Therefore it is important to investigate the legal essence and the
content of the moral rights of authors. So the right of attribution, the right of integrity, the right
of divulgation and the right of withdrawal as moral rights of author, the problem of
transferability of those rights to other persons, expecially to the heirs are presented in the
dissertation. In addition, the lack in regulation of these rights by copyright law of the Republic
of Armenia are revealed and some suggestions to improve the effective legislation in this field
are made.

The following objectives were put forward in the thesis:

- to determine the historical grounds for the forthcoming of copyright relations and to
reveal their initial forms;

- explore philosophical, legal and other concepts existed in different historical periods, that
justify the implementation of the protection of personal non-property (moral) rights of the
author;

- trace the evolution of legislation regulating relations in copyright law in Armenia, as well
as in Germany, France, UK, USA, Russia and in many other developed countries;

- to analyze the legislation of the Republic of Armenia concerning the essence of the moral
rights of the author;

- to examine the content of the rights on the basis of existing legislation, jurisprudence and
judicial practice in legal systems of the Romano-Germanic and Anglo-Saxon countries;

The basic results of the research are the following:

1.In the dissertation it was put forward to supplement the Law of Republic of Armenia on
Copyright and related Rights with clause, according to which an author has the right to waive
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exercising his right on name (right of attribution). The optimal restriction of that right will
allow to prevent abusing of author's right on name.

2.By legislation of the Republic of Armenia on copyright the exercise of the right of
integrity of the work is made conditional on damage to reputation or dignity, which, in our
opinion, does not correspond to the essence of the moral rights of the author, as the latter are
designed to protect the relationship between the author and the work, not just reputational
interests of the author. Therefore, it was suggested to lay down the right of integrity, which was
hold in the past instead of the right of honor and reputation as it is in force now, as the right of
integrity expresses the nature of that right as a moral right more properly. In the meantime in
regard to the right of integrity it was offered to set forth some provisions which give
opportunity to create conditions for the free turnover of works during the author's life as well as
after his death taking into account the willingness of the author.

3.The necessity of protection of works of visual art from destruction was substantiated in
the dissertation, taking into consideration the fact, that the law protects moral rights of authors
without reference to the fact of prejudicing author’s honour or reputation. Accordingly, it was
suggested to make appropriate amendments and additions in the copyright law of the Republic
of Armenia.

4.To improve the provisions concerning the right of making puplic of the work it was
suggested to lay down a presumption of permission to publish unpublished work in case the
latter is transferred to another person by contract. In addition, it was offered to provide not only
the right of the hiers, but also the right of rightholder to publish unpublished work after author's
death.

5. In order to prevent abusing of author’s right of withdrawal it was suggested to provide by
copyright law the author's obligation to offer the economic rights of authors to the previous
rightholder, in case he wants to transfer the mentioned right to other persons after the
withdrawal of the work. Besides it was put forward to prescribe by law a provision, according
to which the heirs of the author, as well as the other rightholders have the right to withdraw the
work after the author’s death.

The theoretical and practical significance of the research is the following.

Proposals and conclusions drawn from the research are able to extend the doctrine of moral
rights of author and may be used by the legislator and the judicial practice in determining the
legal nature, the system and the content of these rights, as well as, can serve as a basis for
further study on copyright. Furthermore, the outcome can be used for practical purposes, by
legal practitioners in preparation of copyright agreements and determining the terms and
conditions thereof. Materials of the research can also be applied by the parties of the trial and
their representatives on the relevant matters.

The findings, contained in the thesis, can be utilized in scientific research of copyright
issues in the Republic of Armenia, in presentation of lectures, during the seminars on civil law
of foreign countries, on intellectual property law.

The work done can be helpful for legislative activity, as well as for the authors in exercising
their moral rights.

The dissertation consists of an introduction, three chapters, nine paragraphs, conclusion and
bibliography.
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